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UNITED STATES DEPARTMENT OF EDIJCATION

COFEICE FOR CIVIL RIGHTS
MIDWESTERN DIVISION, CHICAGO OFFICE

D, Adam Herbert MAR 6 2007
President

Indiana Univershy

107 8. Indiana Ave.

Bloomington, IN 47405.7000

Re: OCR Docket #05062138
Dear Dr. Herhert:

The U5, Departiment of Education (Department), Offics for Civil Rights (OCR), has
completed its investigation of the above-reforenced complaint filed sgaingt Indiana
Uridversity-Bioomington (University}, which alleged that the University fatled to
adequately address sexual havassment, specifically a sexual assault, of & student {Student
AYin April 2006,

As a recipient of Federal financial assistance from the Deparfmest, the University is
subject ta the provisions of Tite IX of the Education Amendments of 1972, as smended,
2 UB.C § 1681 ef seg., and its implementing regulation af 34 CF R, Part 106, which
prohibit discrimination based upon sex in educational programs and activities that receive
Federal financial assistance from the Department. Accordingly, OCR has jurisdiction
over this complaint.

Druring the mvestigation, OCR inmerviewed University personnel, Stadent A and her
pearents, and reviewed documentation provided by Student A and the University, OCR
bas determized that there is insufficient evidence 1o establish a violation with regard to
the ellegation made in the complaint. The basis for this conclusion is set forth belaw,

Facis

The Univessity provided OCR o pies of two codes detailing student rights and
responsibifities, one in place throughowt the University system and ons specific to the
Bloomington campus. These codes are distributed when a stadent enzolls in the
University and sre also available on the University’s website. The codes together specify
the University’s policies prohibiting abose, harassment, and assault based on sex, define
sexua! harassment, detail the provedures stdents should follow o complain about
persenal misconduct by a student, inclhuding sexual havassment, delineate the Uriversity’s
judicial procedures, and Hst the possible sanctions that may be mposed i a vivlation is
found. The codes state thar if alleged personal miseonduct involves sexual harssment or
assawit, the University will follow the student judicial process. The codes do not speeify
sanctions for particular violations, but Lst the range of sancrions available, from Warnings
to expulsion, and the behaviors prohibited by the code. According fo the University,
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there have been eleven sexusl assauit cases, including the instant case, in the last fwo
years. Thwee of the eleven cases, including this case, resulted in saspengions. Ome of the
other two suspensions was for nine monihs and the othar was for eight months. Both of
these suspensions expired on December 31, 2006; however, neither of the snspended
students bag retumed to the University. Five of the eleven cascs resulted in studonts
recciving lesser sanctions than suspension. The remalning three cases resuited in the
Unyversity finding the aconsed student “Not Responsible” for the alleged misconduct.

The codes stipulate that s complaint alieging personal misconduct, ineludin g sexual
harassment or sexual assaelt, may be filed by any persen, bul must be submitted in
writing to the Dean of Studeats. The Drean of Students or his designes may then initiate a
judicial proceeding against an acevsed stadent. The first stop in this process is to
schednle an informal conference to discuss the allogod offense, &t which conferenue -
{estimany is heard regarding the alleged offense. Aceording to the codes, the accused
student may have an advisor present 5t the conference,

Sudent A was enrolied a5 a freshman &t the University during the 2005-06 school year
and rasided in & coeducational University residence hall, According fo Student A, carly
in the morning on April 7, 2006, 2 male student (Stadent B}, who vesided in the same
residence hall, sexvally assaulted Student A. Student A asserted that she reported this
sexual assault to the University and thet the University did not respond promptly or
appropriately 1o her complaint, tn that she was rot referved for medical attention, the

Jniversity did not conduet = proper judiclal conference, and Student B was not
sufficiently disciplined for his actions.

On April 11, Btudent A reported the assault to g polics officer {Oficery with the Tndiana
University Police Department (TUPD). The Officer stated to OCK that Stadent A
informed him et this time that she did not want the Officer fo take any action other than 1o
matutain a vecord of the assault. The Officer stated that he provided Student A witha
form entitied, "Sexnal Assault Resource Tracker” (Resource T vacker) and explainad its
purpose. The Rescurce Tracker contains information to assist sexual assault victims,
including {elephone munbers for lovid Taw enforcement agencies, the University’s
counseling office and other offices serving studenis who are victims of sexval aseautlt, the
University’s health conder, and the University’s Office of Student Ethics & Anti-
Harassment Programs. The Officer staled that he strongly encourazed Stdent A to
consider filing & complaint against Student B using the Urdversity’s fudicial process.
Student A signed and dated the Resourve Tracker on April 11 and indicated that the
report was for information only and that she did not wish fo inftizte the student Fudieial
process of & eriminal investigation,

Stadent A confirmed to OCR that the Officer provided her with 2 copy of the Rescurce
Tracker and discussed the content of the fonm. She further confirmed that she did not
went o pross criminal charges against Student B or pursue 2 complaint through the
student judicial process at that tme; however, she wanted the University i maintain a
record of the incident.
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Oﬂ April 12, the Offcer contacted Student B to get hig sccount of the April 7 incident.

Accopding to the Officer, Student B indicated that the sexual contact with Student A was
cmaseﬁsﬁa!. The Officer informed Student B that an fnvestigation was in progress
regarding this incidert and that he should not have any comtact with $udent A, including
by telephone or electronico mall. The Officer reported that Student B {old han he had aot
contacted Student A since the incident and had no intention of contacting Student A. The
Officer’s veport said he met again with Student A the same day and that she indicated that
she may wish o have his report fovwarded to the Office of the Dean of Students (Dean's
Offiee), but sho was net sure. Student A sald that whon she mot with the Officer a fow
days afier thewr ﬁrsi meeting, she authorized the Officer to send the report to the Pean’s
Office,

On April 16, Studemst A reported the incident to the Resident Assistant (Assistant) at her
residence hall, On April 17, Student A and the Assistant met with the Residence
Coordinator (Teordinator), the Assistant’s superviser. At this tme, Student A wicte a
statement making & complaint for submission to the Dean’s Office. Later on April 17,
the Crerdinator served Student B an official “Administative Ouder to Move” from the
Residence Hall 1o a different location and the University relocafed Student Bic a
different residence hall within 24 hours,

On April 18, the Officer submitted his report 1o the Office of Student Ethies and Anti-
Harassment Programs (Ethics Office), within the Dean’s Office. Bocause the incident
involved assault, the Special Advoeate within the Dea’s Office (Special Advocaie), who
works exclugively with students who have been assaulted, was notified. The Special
Advocate said she provides information about the University fudiclal process and
answers gquestions from students,

By letier dated April 26, the Assistant Director of the Ethics Office {Assistant Director),
notified Student B that he wag heing charged with sexual assaudt, sexual contact with
snother porson without consent, and unauthorized use of alechol in connection with the
Apeil 7 incident and ancther incident that had cceurred in Getobey 2005, The charges in
the letter specified that on two separate oceasions mvolving fweo different women, he
entered the room of the woman and had a sexual encounter while the womamn was visibly
intovicated and/or resisting him. According to the Officer, the fornele student allopedly
victimized by Student B in October did not report the incident to the Usiversity, but sent
an eleslronic mail message 1o Stndent A, who notified her parerd, who in turn notified
him. The Officer’s report indicates that Student B had alfegedly kissed this other student
without permission on two oceasions, but stopped when she told him o do so.

On Aprii 27, the Special Advocste met with Student A and showed her o brief video that
described the University’s judicial process. Student A informed OCR that the video
clearty explained the University's judicial process, including the hearing, whe could be
present, and the roles of the participanis” advisors, The Spesiad Advocate said she
offered Smdent A counseling from & oriss provider ot the University’s Student Health
Center, but Student A said she did not fesl the need for University-sponsored counseling
because she was consuliing with her own personal psvehologist by telephone, Sindent A



|/>m
Page 4 - Dr. Adam Herberdy,

said the Speeial Advocate asked ber if she had received counseling, and she told the
Advoeats that she had,

Om May 4, the University conducted a judicial conference o delermine whether Stadent
B was rosponsible foy the actions with which he was charged and, if 20, 10 determine the
appropriate diseiplinary senction,  The Assistant Director and the Coordinator served ag
hearing officers at the sonference.  The Assistant Director was the Dean’s designee, and
the Residence Coordinator said she usually presides over disciplinary matters that
involved residemis of the hall she coordinates, Student B was in the room with the
hearing officers, and Student A participated via vonference call. The Special Advocares
attended the judicial conference on behalf of Student A and Student B's father atiended
the judicial conference on behalf of Student B. The female studert whi was allegedly
victimized by Student B in October did not attend the hearing. She had not shown up for
ber scheduled conference with the Special Advoeate and also declined 4o attend this
hearing because of & scheduling conflict,

Student A told GUR that she believed that the University did not follow it own infornel
procedures by ailowing Student B's father to be present and o speek during the fudicial
corference. Hewever, the hearing officers said they eomsidered the testimony of Students
A and B end their decision was based upon the students’ statements and ot that of others
in the room. The heating officers stated that the students’ representatives were informed
that their role during the conference was to be advisors. The Assistant Director siated o
OCR that the judicial conference briefly became contentious when Student B's father
directed questions and made statements to the hearing officers. The Assistant Director
said that he told Student B°s father that he should not be speaking on Student B’s behalf,

As e result of the evidence and testimony pyesented by both parties, the hearing officers
found Studerd B had seorual intercourse with Student A while she was intoxieaied and
that he should have known that she was Intoxicated. Accordingto the Residence
Coordinator, they defermined the charge of vexual assault was not founded, because the
westimony conflicted and because both students were toxfcated, but Student B wag
found responsibla for sexual contact without consent. In addition, the Acsistant Thractar
advised OCUR that they did not find Student B respensible for the Ociober incident,
beeauss the other student did not want w participate in the heazing,

The hearing officers recommended in an electronic mail daled May 4, 2006, w0 the Dean
of Students and other University officials that Student B be suspended from the
University through the summer of 2006, be vequired 1o ssol treatment for
alevhol/substance abuse and counseling on gender issues, and be prohibited from
comacting Student A, The recomrendstion seferences as & mitigating factor the fact that
Student B admitted he has an aleohel problem that “contribufed significanty 1o some of lis
misteices” during the school year, Student A was verbally informed of these
recomumendations, The Aseistant Director said thet when he informed her of this decision
she expressed tiat Student B should receive s harsher punighment.



— s

Page 5 - D, Adam Ht‘-i‘baﬁ{-‘

In aMay 4 letter to the Dean of Students, Student A said she was disappointed with the
recomrendation w0 suspend Student B for such a short period of ime. She indicated in

_the letter that she thought that Stodent B was » serious threat to women, She zaid the
University “harbors rapists” and said, “I beg of you to change this,” but did not
specifically say what penalty she sought. Student A told OCR that she thought that
Smdent B should be peamanently expelled from campus, The Diean of Stodents told OCR
that he did not believe 2 suspension for only the summer was sufficlent, so he lengthened it
o avear. He stated that in this case he alleed to Student A's father and reviewed the record
andd decided that a hersher punishement was nocossaty,

By letter dated May 10, the hearing officers notified Student B that the University found
himn responsible for “exhibiting inappropriate sexual conduct with another student while
both .., were intoxicated” and that he was being suspended for one vear, through May 15,
20607, The letter did not mention the October ineldent invelving the other student. Also,
Srudent B was informed that if he was nvelved in any further acts of misconduet,
sdditional charges and dleciplinary sanctions inchuding expulsion might be impesed.
Student [ was advised that b could appeal the sanetion; according to the University, he
did not do so. Btudent A told OCR she received an electronic mail from the Dean’s
Office notifying her that Stedent B was being suspended through the Spring of 2007,

Student A informed OCR that the Aprll 7 incident had affected her academic
performance. She told OCR that the previous somester was “really rough,” inchuding an
T in one course, and that her spring semester grades before the ncident were “not great,”
bt wers improving before April 7. She received one grade of “C+,” three grades of “D”
ar “IH and one “Incomplete” at the end of the spring 2006 semesler,

The University informed OCR in fall 2006 that as a remedial act in response t the internal
complaint fled by Student A and besed on a request made through the Special Advocate’s
office, i had changed Student A's grade of “C t0 “B." and the remaining grades to “W7,
which means that Student A bad withdrawn from these courses. According to the
Umiversity, the hearing officers in the fadicial hearing were not involved in the decision to
change Student A’s grades, but i followed is procedures and solicited agreement from the
professers of these courses and thelr depariment heads to change the grades. The University
explained thet these changes were “guite extracrdinary,” in that students are generally not
permitted to “withdraw™ from courses they have completed.

Student A informed GCR in sumrner 2006 that she will not be returning to the University,
She siated that she wanied 0 be closer o home and that she felt discomfort at the thought
of Student B returning to the campus.

Analvais and Concluzion

The Title I implementing regulation, at 34 CFR, § 1063 1(s), provides that no petson
shall, on the basis of sex, be excluded from participation in, be dended the benefifs of, cr be
subjocted fo diserimination under any sdueation progran or activity operated by a recipient
reeeiving Federal Bnancial assistance. Sexual harassment of a student can be discrimination
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in viclation of Title IX, Sexual harussment i3 wweleorze conduct of a sexual naturs that
dertes or Himits, on the basis of sex, the student’s ability to participate in, of to reeive
berefiis, services or opportunities In, the recipient’s prograim.

Title I requives that once a recipient has notice of possible sexual harassment of a student,)
the recipient should take immediate and appropriate steps to investigate o otherwise
determine what oceyred. 17 the recipient determines that sexiel harassment cccurred, it
should take prompt and effective steps ressorably caloutated to end any harassment,
climingte a hostile environment if one has been creaed, and prevent harassment from
sveirting again The corrective acton teken should be timely, age-appropriate and tailored
to the specific situation, A series of escalating steps may be necessary ifthe initial steps are
ineffective in sropping the harassment,

The complaint alleged that the University failed to adequately address sexusl haressmient,
specifically & sexual assanlt, of Student A by Stodent B i April 2006, The svidence
revealed that the University, through its student judicial process, found that Student B
had in facl exhibited “inappropriate sexval conduet”™ with Student A, OCR therafore
sxamined whether the University ok appropriate and timely action in response to the
alleged horassment reporied by Student A, Student A asserted fhat the University did not
respond prompily of appropriately 1o her reported sexual assauit in that she was not
referred for medical attention, she belisved that the University did not conduet a proper
judicial conference, and she believed that Student B was nol sulliciently disciplined for
his setlong.

The evidence revealed that Student A provided notice of the sexual harassmentio a
Uniiversity Polies Gfficer on April 11, but informed him that she did not wish o infiiae
the University’s judicial process or a oriminal investigation. Nevertheless, the Officer
begen an mquiry into the situation and warmed Student B against any firther contact with
Student A, The evidencs also revealed that approximately 2 week later, Student A
provided notive of the sexual harassment 0 a rosidence hall offieisl, Upon receiving this
uotice, the Universily immediately removed Student B from the residence hall wheare
Student A resided. Student A filed & complaint of personal misconduct apainst Student B
under the University’s student judicial process in mid-April, Within a three-weelk time
perind after the filing, the University condueted judicial proceedings consigtent with its
internal procecures and found that Student B had cxhibited “lnapproprizie sexval
ceniduct” with student A, Following the completion of the judicial provess, the
University suepended Stadent B from the Universify for the entire 2006-07 acadernic vear
and warned him that any Turther acts of nisconduct could result in expulsion,

Hiudent A complained to OCR that the judicla] conference was nut conducted in a proper
marmer because Stadent B's father was allowed to speak at the fudicial conference.
However, the evidence revealed that the conference was conducted in aecordance with the
University's wiitten judicial procedures, which allow accused stodents o bring an adviscr.
Student A also belioves the punishrnent was inedequate heeause she thought that Student B
should have been expelled, The University considered the testimony of the studends, the
naturs of the alleged conduct, and Stident B's fesponss in the hearing 1n determining that
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the punishinent was appropriate. The punishment was mere severs han in other cases of
seswual assault at the University, and the University reasonably believed the punishwent and
warning against further misconduct were sufficiont to prevent further barassment.

In addition, the svidence revealed that the University toolk steps to address the effocts of
the sexual harassment on Student A, While Student A asserted to OCR that she believed
the University should have referred her for medical attention when she reported the
sexusl assaull, the Resource Tracker that the Police Offuver provided her o April 11
contained confact information for the University’s health service, Student A advised
CCR that she suffered emotional and scademio effects from the sexusl harassment. In
arder to address the emotional effects, the University was prepared to offer Student A
University-sponsored eounseling, tut Srudent A advised the University that she had
recsived counseling from her personal psychologist. In addition, to address the academic
sffeets of the sexual harassment, the University changed all of Student A’s grades for the
spring 2006 semester,

Based on the above, OCR concluded that the University acted promptly and appropriately
apon roelving notiee of seaval harussment of Studont A, by warning Student B against
farther conduct with Saudent A, promptly removing hirn from the residence hall where
Student A lived, indtlating its udicial process, suepending him for a year from the
Ursiversily, and warning him that further acts of misconduct could resubl in expulsion,
The University also took several actions to address the emotional and acadernic effects on
Student A. Although Student A dd not agree with the severity of the punishment given
© Student B, OCR determined that the University’s actions were reasonably caleniated
prevent any recurrence of the harassment.

OCH has determined that there i3 insulficient evidence to conchude that the University
subsjected Student A to dlscrimination based on sex as alleged. This concludes OCR’s
consideration of this complaind,. We wish to thenk vou and your staff], especially Mr.
Wiichael Klein, Astorney, for the cooperation extended 1o OCR during our complaint
resoiution activities, I vou have any guestions, please call Mr. Larry May, Equal
Uppormnity Speciafist, or me at (312) 730-1594.

Sincerchy,

E“feffmy TFurnhplf
Team Leader
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