UNITED STATES DEPARTMENT OF EDUCATION

CFFICE FOR CIVIL RIGHTS

JUN 3 - 2008

Charles 3. Nagale

President

Art Institute OF Fort Lauderdale
1799 5.E 17M Srreet

FL Lauderdale, FL 33316

Re: OCR Dockst # 64-08-2006
Dear Mr, Nagele:

This letter Is {0 notify you that the U.S. Department of Education {Depariment),
Office for Civil Rights (OCRY, has completed its Investigation of the zbove-
referenced complaint fled against the Art Instiiute of Fort Lauderdate (ATFL),
alfeging discrirination on the basls of sex.

Specificaily, the Complainant alieged that the Instructor of her Typography class
{Instructor) subjected her o sexus! harassment, i.e., unwanted touching, and
that she reported the haressment to AIFL personnel, who falisd to hie
appropriate actions o address her complaings,

OCR is responsible for enterting Title IX of the Education Amerdments of 1972,
20 UB.C. § 1881, and s implementing regulation, 34 CF.R, Part 106, Tito IX
prohibiis discriminetion on the basis of sex in ary educalion program or activity
that receives Federal financial assisence. AIFL s a recipient of such assistance
and is, tharefore, subject to the requirements of Title IX. Accordingly, OCR had
Jurisdiction to Investigate the complaint,

COR rwestigated the following issyes:

o Wiasther the Insttuctor subjected the Complainant to 2 hostie

ervironment based on sex in noncompliance with 34 CER. & 106.31{3)

»  Whether ATFL discriminated against the Complainant, on the basis
of sax, by falling to teke prompt and effective measures In addrass
her complaints of sexual harassment in noncompliance with 24
CFR. §108.8 (b
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in reaching a determingtion, OCR reviewed AIFL's procedures and policies and
data pertinent ko the lesuss of the complaint.  OCR also Interviewed AL
personnel, the Complainant, and other relevant withesses,  Rased on the
information obtainad, OCR determined there was Insufficient evidence to support
that AIFL failed to comply with 34 C.ER, § 106.31 bt sufficlent evidence fo
support a finding that ATFL Talled to fully comply with the requirements of

§ 106.8(b). We sat forth helow the bases for our findings,

Legal Standards

Sexyal Harassment

Sexuat harassment is unwelcome conduct of a sexudl nature, Sexuel harassment
can include unwelcome sexual advances, requests for sexysl favors, and other
verbat, nonverbal, or physical conduct of 3 sevual nature, Sexus! harassment of
& student can deny or Himit, on the basis of sex, the student's ability o
participate in or 0 recelve benefiis, services, or oppartunities In the schools
program. Sexusl harassment of students s, therefore, & form of sex
discrimination prohibited by Title IX. Tt is important to recognize that Title Tte
profubition sgainst sexual harassmant does rot exiand o legitimate nonsexus!
touching or ofher nonsexua! conduct.,

OCR considars a variety of related Factors to determing if 3 hostile environment
Fas been created, e, if sexually harassing conduct by an emploves, another
student, or a third party Is sufficiently serious that it denies or limits 3 <tudent’s
abliity to participate in or benefit from the schoal’s program based on sex, OCR
considers the conduct from both & subjective and cbdective perspective. In
eveluating the severlty and pervasiveness of the conduct, OCR considers 3l
refevant circumstances, such as the type, freauency, and duretion of the
cotduct,

Reciplents generally provide aids, benefits, and services to students through the
responsibiities they give to employees. If an employee who is acting in the
context of camyving out these responsibilities over stucenis engages in sexual
harassmant - generally this means harassment that Is cardled out during an
employee’s performance of his or her regponsibiiities in relation to students,
including teaching ~ and the harassment denles or fimlts a student’s ability 1o
participate in or benefit from 3 school program on the basis of sex, the recipient
Is responsible for the discriminatory conduct, The reciplent iz, thereforg, alse
responsible for remedying any effects of the harassment on the victim, as welf as
for ending the harassment and preventing s recurrence.
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Grievancs Procedure

the Title IX regulation, =t 34 CF.R, § 106.8(a), requires that each reciplent
designate at least one employes to coordinate ¥s efforts o comply with and
Carry out ks responsiiiities under Title I The coordinator's responsibiities
inchude investigating complalnts alfedging noncompliance with Title 1x, Redipients
are also required to notify i students and employees of the name, address, and
telephona number of the designated coordinatar, Section 106.8(b} requires that
ach reciplent adopt ar publish grievance procedures providing for rrompt and
equitable resolution of student ang employes complaints under Tile ., OCB
has ientified a number of factors to tonsider In evaluating whether 2 reciplent’s
grievance procedures are prompt and  enultable, including whether the
procedures provide for:

+ Notiee to students, and emploveas of the procedure, including
where compigints may be fled;

+  Application of the procedure to complaints alleging harassment
carvied out by employees, other students, or third parties;

= Adequate, reliable, and impartial investigation of complaints,
including the opportuaity to present witnesses and other evidence;

»  Designated and reasonably prompt Hmeframes for the rmajor stages
of the compizint process:

«  Motice to the parties of the outcome of the complaint: and

« Ap assurance that the reciplent will twke steps to prevent
recurrence of any harassment and 10 correct s discrimiratary
effacts on the complainant and cthers, if appropriste.

The Tilfe IX implementing regulation, at 34 CFR § 106.31(a), further states
that no persen shall, on the basis of sex, be exduded from participation i, be
denied the benefits of, or be sibjected to discrimination under any program or
activity operated by a recipient.

Factus! Findings

The Complairers, a student at AlFL, affeges that the Trstrucior touched her
nappropriately bvo Hmes and used profanity in class, The Complainant noted
that the profanity was general, and not sexugl, in nature, She said that the firet
tme thet the Instructor touched har, he rubbed the back of her reck. She
stated that this bothered her, but she did not report . On September 1F, 2007,
the Compleinant alleges the Instrucior touched her again. According to her, this
Ume he rubbed WS fngers across her hack very slowly. The Complainant dic not
3y anyiing 1o the Instruckor, However, that same day, the Complainant
reported the two incidents of appropriate touching to the Assistant Dean of
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Studert Affairs, Later, the Complainant slsg spoke with ATFL's Birector of
Himan Resources {Director) about the incidents,

The Complainant informed OCR that she was unequivocal that her complaint to
AL was g sexual harassment comnplaint. The Compiainant states that she was
not toid shout the outcome of ATFLYS investigation, She asked for the resuits bt
was old that she was not permitied to know the Qutcome, At the conclusion of
AIFUs Investigation, she was asked if she would atiend a rmesting so that the
Instructor could apologize o her. The Complainant stated that she declined
because she did not want o speak with the Instructor and did not want the
Instructor t sddress her directly.

AIFL asserts that It responded prompty and appropriately to the Complainant’s
oncerns.  According to AIFL personnel, after the Complainant informed tha
Asgsistant Dean about her concerns, the Complainant was asked o provide a
witilen stelement. The Complainant was also excused from attending dasses
with the Insiructor for the rest of the quarter.  The Assistart Dean made
arangements for the Complainant to complete and tum in her final examination
without contact with the Instructor. The Assistant Dean also consulted with the
Director regarding the complaint because & rvolved an Instructor,  Both the
Asststant Dean and the Director told OCR that the Complainant said that she wae
fing a general complaing againgt the Instructor regarding his lack of
srofessionalism and not 2 sexual harassment complaint,  Nonetheless, since the
complaint Involved am allegation of inapproprizte touching, the Assistant Daan
and Director investigatad the complaint as a sownl haressment complaint. A 2
resulft of the complaink, the Tnstructor was warned ol £0 use profanity in the
classroom and reminded that he should respect the personal space of Ris
students.

The Director contacted the Complainant an October 4, 2007, to let her know that
her compleint had been addressed. The birector acknowledged tat the
Complainart asked for the results of e investigation but that the inforrmation
was nol shared with the Complainant, AU that point, the Complainant informed
the Director that the Instructor had spoken 10 ber in the hallwey and she
requested that the Instructor nof speak to her. The Diractor stated that the
Instructor requested 2 meeting with the Complairant to apologize for offending
ner, but the Complainart did not want @ meeting with the Instructor.  The
Ulrector thought that the Complainant was satisfiad with the outcome.  Thus, he
considered the matter to be closed untll he recelved notfication of the OCR
complaint.  The Complainant has siot reported any further problems with the
Instructor have o AIFL.

CCR. established that AIFL has appropriately designated 2 Tide I Coordinator,
the Dean of Studsnt Affalrs, and notified students ard staff of s policy against
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sex discrimination, Including sexual harassment, and procedures for addressing
cormplaings,

Isye 10 Whether the Instructor subfected the Complient to 5 hostle
aviromnent aseed on sex in noncomplisnce with 34 CF R F 10631,

The conduct complained of by the Complairant was that the Instructor fouched
her twice on two Separate occasions and that the contact was unwelcoms, The
Instructor acknowledged that he touchec the Complainant on the shouider an
the date she filed her camplaint but denied that ne stroked her hack siowly or
that any contact that he had with Be Complainant was sexual in nature, Bather,
he was attempting to get the Complainant’s attention in & camputer ishoratory
by touching ner shouldér. He also had no recollection of the first ingident. The
Complainant siated that the contact was unwelcome, made her uncamforiable,
and was offansive,

As noted above, to crapte a sexually hostile environment the conduct MmuUst be
sexual I nature and st be, from an ohiective and subjective parspective,
sufficently severe, persistent, or pervasive as to constitute a hostile emvironmant
that denies or fimits a students ability to participate in or benert from the
school's program besed on sex. In most cages, a hostile environment will exie i
there is a pattem or practice of harssement or If the harassment is sustained and
nontrvial. The more severe the conchict, the less the need to show a repetitive
serles of inddents, Typically, unless severs, a single action will not be deemed
SUTIClent 0 create a hostiis environmert,

Analysis and Conclusion

Applving these principles, OCR determinad that the actions complained of by the
Complainant, although subjectively  offensive, were ot sufficiently severe,
pervasive, or persistent o rise fo the level of 2 hostile environment based on
s The incidents were Isolated, occurring only twice and for 3 very brief period
of time {(only a matter of seconds).

Issue 2 Whather AR discriminated against the Complaieant. on the basis of
38X, by faifing fo take promal and effective measires to advress her compiaints
of sexval harassment in nencompliance with 34 CFRR. §I06.85)

Under Tite IX, & recipient has an obligation to respond o complaints of alleged
sexual harassment. OCR determined that the Compiainant reported the alieged
conduct to the adminfstration of AIFL. In response, the AL took prompt action
0 investigate the matter and determine whether the afleged conduct eccurred.
In dulng this, the AIFL interviewad both the Complainant and the Instructor,
AENOUGh ATFL determined that no sevual harassment occurred, ¥ nionetieless
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tock effective action o ensure that the complained of conduct was not repeated,
The Instructor was reminded o respect the personal space of his students ang
not 1o use profanity in dass, Additionally, AIFL officials made arrangemants <o
that the Complainant was abie o complete her class without further contact with
the Instructor.

A5 noted above, one element of a grlevance procedure that i consistent with
Title IX requirements is that | requires that parties be notified of the outcome of
the reclpients Investigation of the grievarice.  In the instant case, AIRL
acknowledged that all it told the Complainant was that the matter had been
addressed, but it did not communicate the outcome of the investgation. In
order for & grievance procadure to be enuitable, such notics to the parties must
Socur. Additionally, AIFUs grievance procedures require such notificetion in the
form of 2 written determination; however, that provision was not Implarmented In
the Instant case,

AlF., however, already has taken steps to voluntarily resolve this compliance
lssue, On Aprlt 15, 2008, via e-mail, counset for AIFL sent a memaorandum o gl
AFL staff who are In positions that may necessifate thelr nvolvement in
investigating  student complaints of discriminetion  or barassment.  The
memormndun reminded those IndMduals that both the accused and the
complainants sre 1o be informed of the results of investigations In writing so as
o ensure closure o the complaining person and the accused and to meet Tiig
I¥ obligations,

Analvsis and Conclusion

Based on the foregoing, OCR finds that ATFL commerced and completed an
investication of the allegation in a timely fashion, Although AIFL did not
conclude that the alleged conduct by the instructor violated fis policy against
sexiiad herassment, T ononetheless ook prompt acton o invastigate the
complaiot and to prevert such conduct In the future, Additionally, as o the one
compiiancs issue identified with respect to the notification to the parties of the
outcome of thet investigation, OCR finds that the AIFL has taken steps to
volunfarlly resolve that jesue and o ensure that parties are notified of the
outcome of Investigetions In the futwre. In the instant Case, this letier
censtitutes notification to the Complainant of the outcome of ATFL'S nvestigation
of her complairt, and there are no curent allegativns approgriste for further
complaint resclision,

Federal reguiztions prohibit inthnidation of or remliation against anyone whe fles a
compiaint with OCR or who takes part in an investigation. Under the Freedom of
Informalion Act, 1t may be necessery to release this document and related
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toirespondence ard records Lpon request. In the event thal OCR received such a
fequest, we wil seek o protect, to the exent provided by law, personsiiy
identifizbie information that, If released, coutd reasonably be expected {o constituie
an unwarrantad Invasion of personal privacy.

This lefter concludes OCR's investigation of this complaint, and we are dosing the
complaint 26 of the date of this leller. We apuretiste the assistance and
cooperation you and vour staff have exended o OCR during the investigation of
this complaint, TF vou have any quastions about this fefter, please comrtact Ms,
Serana £ Mosley-Day, Esq., at {404} 562-6359 or by e-mall & SErena.mosioy-
day@ed.gov, or me at (404) 562-6353,

Sincerely,

Thomas Falkinburg, Esq.
Team Leader



