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OQFFICE FOR CIVIL RICHTS DISTRICT OF COLUMEBIA OFFICE
SCUTHERN DIVISION Districe of Columbia, Virginia, Morth Caroling

August 8, 2003

Br. Curtis McCray
President

National Louis University
1006 Capital Drive
Wheeling, Hlinois 60090

Re: OCR Complaint No. 04-03-2047
Dear Dr. McGray:

This letter is to notify you that the Gffice for Civii Rights (OCR) has completed its
investigation of the above-referenced complaint against National Louis University
(the University) at i in oy Office on February 27, 2003, In her
complaint, (PX7IC) the Complainant), alleged that the
University falled to effectively address her allegations of sexual harassment and
as a result a sexually harassing hostite environment had been fostered at the
University. She specifically alleged that the University did not appropriately
address the following incidents:

(1) On August 13, 2002, BXTNE) made a sexual remark to the

Cormplainant during class.

(2)  InOctober 2602,’(b)(7)(c) ‘toached the Complainant in an
inappropriate manmar,

RYTHC)

(3) During oneo Clzsses, he made inappropriate remarks of
a sexual nature regarding his wife's medical condition and
nappropriate comments of a sexual nature about a fernale client.

{(4)  Inthe course of his commeﬂts,w
b)(7)(C)

referred to his chent as
"bitch.” At that point, a studentd turned his head
towards the Complainant, nodded, and stared at her.
b)(7)(C) " . " e
(5} has "stared [the Complainant] down” in an intimidating
manner.
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In addition, the Complainant aleged that the University retaliated against her
afier she filed her:complaint with the University on Qctober 21, 2002.

OCR is responsibie for enforcing certain Federal civil rights statutes and
regulations, including Title IX of the Education Amendments of 1977 {Title IX)
and its implementing regulation, which prohibits discrimination on the basis of
sex in any. program or-activity receiving Federal financial assistance (FFA}). The
University receives FFA from the Department and, therefore, issubject to the
provisions of Title IX and its implementing regulation.

In making a determination concerning the allegations, we reviewed information
submitted. by. the University; documents provided by the Complainant; and,
conducted telephone interviews with the Complainant, University employees, and
students that were in the Compiainant’s cohort. Documents reviewed by OCR
showed that the same allegations presented in the subject complaint had also
been brought to the University’s attention. The University aiso conducted an
internal investigation into her concerns. Information resulting-from the
University’s investigation was.considerad by OCR as well, Aiso, OCR reviewed
the University’s policy. prohibiting sexual harassment and found that it was in
accordance with-the Department’s sexual harassment guidance.

Based on OCR's investigation, there is insufficient evidence to establish that the
Complainant was sexually harassed, as afleged. Therefore, we are closing this
complaint as of the date of this letter.

The legal standards and factual bases for our findings and conclusions are
summarized below!

i Leg__ai"_Stanﬂagds_ — Sexual Harassment and Retaliation

The regulation implementing Title IX, at 34 C.E.R. §106.31(a) states that no
person shall,-on the basis of sex, be excluded from participationin, be denied
the benefits of, or be subjected to discrimination (e.g., sexually harassed) under
any academic, extracurricular, or other education program or activity operated
by a recipient which receives from Federal financial assistance.

Sexual harassment js.unwelcome conduct of a sexual nature and is a form of
discrimination. Sexual harassment can include unwelcome sexual advances,
requests.for sexual favors, and other verbal, nonverbal, or physical conduct of a
sexual nature. '
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Sexual harassment of a student by a teacher or other employee can be
discrimination in viofation of Title IX if it denies or limits, on the basis of sex, the
student’s ability tn participate in or to receive benefits, services, or opportunities
in the school’s program.

Recipients generally provide aid, benefits, and services to students through the
respongibilities they give to employees. If an employee who s acting in the
context of carrying out these responsibilities over students engages in sexual
harassment and the harassment denies or limits a student’s ability to participate
in-or benefit from a school program on the basis of sex, the recipient is
responsible for the discriminatory- conduct. If an employee not acting in this
context or a student sexually harasses another student and the harassing
conduct is sufficiently serious to deny or limit the student’s ability to participate
in or-benefit from the program, and if the school knows or reasonably should
have known about the harassment, the school is responsible for taking
immediate effective-action tp eliminate the hostile erwirorment and prevent its
recurrence. “As long as.the school, upon notice or knowiedge of the harassment,
responds by taking: prompt and effective action to end the harassment and
prevent s recurrence, the school has carried out its responsibilities under

Title IX, -

One form of sexual harassment in the educational context occurs when an
employee of the institution conditions the granting of a benefit upon the receipt
of sexual favors from @ student.  Another form of sexual harassment is called
“hostile environment” sexual harassment. This-form-of harassment occurs when
one .or more employees or-students of the institution create an atmosphere so
infused with hostility toward a member(s} of one sex that the harassment akters
the educational environment to the point of interfering with the student’s ability
to participate in or benefit from the educational program. In the subject
complaint, the Complainant raises allegations involving the hostile environment
form of sexual harassment,

The Complainant also raised an aliegation of retaliation in the complaint for
having surfaced her concerns with the University. OCR’s reguiations prohibit
recipients from mtim:datang, threatening, coercing, or discriminating against any
individual for the ;)urpose of interfering with any right or privilege secured by its
reguiat;ons

II. Anaévs_is-c‘f{the Allegations

II-A. Sexua! Harassment Allegations

As mentioned above, this complaint raises allegations involving the hostile
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environment form of sexual harassment. To establish such harassment under
Title IX, it must initially be shown that the complainant was subjected to
unwelcome conduct of & sexual nature that was sufficiently serious to deny or
fimit the complainant’s -abllity to benefit from or participate in the educational
program. :

Moreover, Titie IX is intended to protect students from sex discrimination, not to
regulate the content of speech. OCR recognizes that the offensiveness of speech
or-a particular expression as perceived by some students, standing alone, is

not 2 legally sufficient basis to establish a sexuslly hostile envimnment under
Tide I, . o T :

The Complainant afleged that, based on the five incidents identified in her
complaint, a hostile environment was fostered at the University. Each of the
allegations, were evaluated within a framework of a hostile environment theory.
In determining whether a- hostile environment exists, OCR considers the conduct
from both a subjective and objective perspective. Under the subjective
perspective, OCR considers the extent to which the conduct actually denied or
limited the complainant’s ability-to participate in or benefit from the educational
program. “Under the objective perspective, OCR uses the “reasonable parson”
Standard to determine whether the alleged conduct was sufficiently serious to
reasonably have affected the complainant in such a way. In evaluating the
seriousness of the conduct, OCR considers all relevant factors or-circumnstances
such as the: degree to. which the conduct affected one or-more students’
education; type, frequency, and duration of the conduct; identity-and
refationship between the alleged harasser-and the subject(s) of the harassment;
number of indivicuals involved; context in which the alleged inclidents occurred;
and, other incidents at the school. :

As a first step in the analysis of this complaint, we determined whether a hostile
environment was created at the University. OCR looked at the individual
aliegations of different treatment to determine if one or a combination of
identified instances of different treatment on the basis of sex was sufficiently
serious.as to interfere with or-limit the Complainant’s ability to participate in or
benefit from the University’s educational programs or activities and, thus, create
a sexually hostile environment. '

: e

to the Complainant during class.
' BT

iade a sexual remark

The Compiainant stated that requested students in the class,
Advanced Human Development, to witte about and discuss the political and
historical events that occurred diring the year that the students were born. The
Complainant alleges that®((©) stated to her, “what vear could you have
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been born in 68?7 He then leaned close to her and asked, “how about 69 the
year of love?”. The Complainant stated to OCR that she found this.comment
offensive and"sexual in nature because the term 69 is also known as a sexual

Professor [27© stated o the University and OCR that he did mention the
summer of Tove, €8; however, he added that it was in the context of the class
assignment. The University's investigative records revealed that ail of the
students who were in the subjact class were interviewed. OCR's investigation
also included interviews with several of the students regarding this allegation.
OCR’s investigation as well as the University’s revealed that most students could
not recall the remark,  However, those that did stated that they did not find the
‘comment to be sexual in nature and that it was made within the context of the
tlass assignment. The students further stated that the comment was an example
of the-historical significance of that year—1969. According to the students, the
comment was directed at the entire class.and was not specifically targeted at
one individual. -~ .

RITHC)

Additionally, OCR asked students if leaned into anyone, including the

Complainant during this discussi 5. d by the Complainant. All students
interviewed by. OCR relayed that®("(©) ;Jid not lean into the Complainant

.p__r_any_{a'n_e_efse in the class when making the remark. '

OCR has determined that based on the evidence, this sole statement, year of
fove—69, in context, was not conduct of-a sexual nature nor was it sufficiently
serfous to constitute sexual harassment using a reasonable person standard. No
student interviewed, other than the Complainant, considered the professor's use
of the number 69 1o be sexually suggestive, Rather, they stated that the
statement was made within the context of the class assignment, Furthermore
OCR did not receive any ‘corroborating statements from the students tha

Wganed into the Complainant or anyone else In the class when making

heremagk. . 0 . .

Therefore, based on the evidence, OCR has determined that -thef_e is insufficient
evidence to establish a violation of Title X regarding Allegation i.

Allegation 2: 'En}@c_tobef 2002, fb)(T)(C) touched the
Comp!aénan_t_'és}:an éna_ppropriate manner,

The Complainant brought this allegation to the attention of OCR during an initial
phone interview on March 25, 2003. OCR asked the Complainant if the
University was aware of the allegation. She stated that she had filed this
particular allegation with the Office of Human Rights in the City of Tampa,

The Complainant alleged that on two dates, October 1 and October 15, 2002,
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EX7)C) ouched her breast. During OCR's interview with the Complainant,
on July 1, 2003, regarding the first incident, she stated that she believed that, on
October 1, _ZGDZ,E")(T)(C) might not have purposely touched her in an
inappropriate manner. She stated to OCR that she thinks he may have
inadvertently brushed up against her breast. Based on the Complainant's
acknowledgement that this touching may not have been willfully done by

Dr. Redfering, OCR has determined that there was insufficient detail to
_fur_the_r investigate this alleged incident. '

Regarding the second incident, said to have occurred on October 15,2002,

the Complainant states that she was in the University’s parking ot with
w when he purposely touched her breast as he was rubbing her
arearm. ~The Comiplainant stated to OCR that she knew that the touch was
purposeful because he stopped and “grinned™ at her after touching her breast,
- The Complainant states that she did not say anything after he touched her and
that at the end of the conversation she said that she spontaneously hugged him
for giving her “free counseling.”- :

The University became aware of the second incident in February 2003. The
University. sent the Complainant correspondence dated Aprit 18, 2003, requesting
-her cooperation regarding its investigation of this particular incident. According
“to the University, the Complainant to this date has not cooperated with the
‘University's investigation of this matter. The only statem nt_teceived by the
University has been-through an interview conducted with XDNC) regarding
the allegation. " OCR did interview the Complainant regardmgtms aspect of her
allegation. The Complainant stated to OCR that she did not tell anyone of the
alleged incident at the time it occurred, nor did she inform the University of the
incident when she filed her formai compiaint on October 21, 2002 outlining all
the allegations that she felt were discriminatory and created a hostile
environment. When OCR asked a did not report this partfcular incident to
the University, - she stated that was her only ally at the University
and th_at;she_did_-net_w_ant'_to feel further isolated. However, she had no other
classes with this particutar professor after October 2002. :

e

OCR’s policy states that acquiescence in the conduct or the failure to complain
does not necessarily mean that the conduct was welcome. Also, if there is a
dispute about whether harassment occurred or whether it was welcome,
determinations:are made based on the totality-of the circumstances. For
example, statemerits by any witnesses; avidence about the relative credibility of
the allegedly harassed student and the alleged harasser; evidence that the
alleged harasserhas been found to have harassed others; evidence of the
allegedly harassed student’s reaction; or, behavior after the alleged harassment,
etc. : g
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f bY(7)(C
In interviews. with both the University-and OCR| e disputed having

inappropriately touched the Complainant at any time during his term at the
University. He stated that after class, during the third or fourth week in October,
he stayed behind after class in the classroom to review a paper, at the
Complamant’s request, He recalled that the Complainant stood behind his right
shoulder-as he was reviewing herwork and that he turned towards her.and
accidentally bumped into her. He did notrecall which part of her body he
bumped into; however, he said that he immediately apologized for the contact
and that she accepted it. - In addition, the University stated that[*X("(©)

has never been mvest;gated for aitega’nons of sexual harassment in his
educatsonai caree;

The account of the: mmdent varies from location to the nature of the physical
contact involved. The Complainant stated that it occurred in a parking lot
and that she did not tell [PX(©  Ithat she found the physical contact
offensive and proceeded To ug fmim atter he had allegedly touched her breast.
Mecaiieci ‘an accidental bump in the classroom. Also, whether the
alleged conduct was unwelcome or perceived as being sexual in nature could
not be established.  However, that the Complainant acknowledges hugging
BX7NC) after the incident is at least some indication that the Complainant
did not consider the mczdent to be serious at the time (the subjective perspective
discussed. abowe}

Based on the. vaned accounts of the incident, and no witnesses o corroborate
either version, OCR has determined that there is insufficient evidence to establish
a violation of '-TtEe D(With regard to Aliegation 2.

Allegation 3: Burmg one of P7©  classes, he made

-mappropnate remarks of a sexual nature. regardmg his wife's medicai
condition and’ map@ropnate comments of a sexual nature: -about a
femaie ciaent. :

: BY(7)C '
Regarding the investigation of this allegation, e stated to the

University and OCR that, while teaching a class, Advanced Theories of
Personality, he stated to the entire class that when his. wife was pregnant she
was unable to meet his needs physically, emationally, or spiritually. He further
shared withthe class that while his wife was pregnant, he had begun to counsel
a client that he found very attractive. These statements were made during a
class-discussion of: psycheiogscas transference. The students that were
interviewed by -OCR and the University stated that these statements were made
it the context: of dgscussmg ethical standards and professionalism. He was using
a personal ex_ampé_e to Hlustrate the concept of transference.

Based on the evi_d_é_h_ce,_ OCR has determined that the statements made by
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L)THE) Vere dot sexual in nature. Rather, they were used to Hliustrate a

concept during clzss discussion. The other students interviewed who heard the
same remarks as.the Complainant did not find these comments sexually
offensive or sufficiently. serious to constitute sexual harassment or create a
hostile envuronment

Thus, OCR has. determmed that there is insufficient-evidence to estabhsh a
.vao ation o? Tt[e IX concemmg Allegation 3.

b)(7)(C)

Allegation 4: In '&he course of his comments, referred o
‘his client as “bitch.” At that point, a student,(0)(7N(C |turned his
: 'head towards ti‘ae Comp§amant nodded, and stared at hier.

e Complainant stated that 7)(0) sed the term “bitch.” - According to
hhe stated that he referred to a client of his as a “borderline bitch”
- during a cohort class discussion. He clarified that he explained to the class that -
“he was attracted to 2 (;Iient__and tha_t to maintain a professional relationship with
her, he used this dinical term, stated to OCR and the University
that he should have. chosen 2 bel ter example than the one he shared with the
cohort ctass N

Regarding the students ‘most couid not recall this comment or the exact word or

term used (i.e., *bitch” or “borderline bitch”). The ones that did recall the
discussion re ayed that he used the term *borderline bitch” to explain that

: psychologssts sometimes become atiracted to patients and that patients may
become attracted to thelr therapists. Therefore, in order to maintain a
professionai: relatmnsh;p between him and a client, he used this term to talk
‘himself out of his attraction to the client, Regardless of which term was used,
the students felt that the term was not offensive in the context of the class
discussion. - Additionally, none of the students interviewed re_caﬁle’d
star;ng at the_ _Campiasnant after ®(7)(C) referred to his client as a

“DOTE hﬂe b!tch I

Based on the ewdence, OCR has determined that a reference to the word

”b:tch” was made inthe context of class discussion. No other students found the

< to be sexual in nature and none of the students interviewed recalled (PX7)( |
starmg at the Complainant after making the remark. The Complainant

did not provide any. evidence to OCR to substantiate that the remark was

directed towards her, or that it was sexuzl in nature.. There is insufficient
evidenice to detetmine that the remark was severe enough under 3 reasonable
person standard o fester a: hostne environment,

Furthermore, the Cgmpi_a_snan_txd.sd not provide-any evidence to OCR nor did the
énv_esl:égailon find that there was a connection based on sex regarding her
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GO .
. allegation that 05 stared at her after the remark was made. Even

“assuming that {P©) stared at the Complainant after the remark, there was
1o nnfarrnatlon 1o establisn that he stared at her because of her:sex or that it
was severe enough-using a reasonable person standard to create or foster a

. hostlie enwronment

: ’iherefore based on the evidence, OCR has determined that there is insufficient
evidence to estab}:sh a violation of Title IX regarding Allegation 4

7
_Aliegation 5: B has “stared [the Compia;.a_ant} down” in
ami antsmidata g manner, o >

Bas.ed on.information pmwded by the Complainant, OCR’s April 2, 2003, letter
-named (P as the student who allegedly stared at the Complainant,
During OCR'S interview ‘with the Complainant on July 1, 2003, she stated that
~ she was referring to another student, tb)(T)(C) who she believes stared
- atherin anintim datmg manner, Be - ate thatthe Complainant
Z ﬁmformed CCR-of this, CCR did not request & Untversaty response to this specific
i However, dunng OCR's interviews with students, we asked them if
stared at the Complainant in an. intiridating manner. .\None of the
students mtemewed by OCR reca!ied any-incident of staring-between the two
students ' .

_ The Compﬁalﬂant dzd not prowde any evidence to OCR that the starmg incident
occurred as alleged or, if it did, that it was sexual in.nature or otherwise based
on.sex in-some way. - Therefore, OCR has determined that there is insufficient
evxdence to establish a v:oiatlon of Title IX with regard to Aiﬁegatson 5.

' _IE-B, Retahaugn Ai!egatm

As mentioned- above, the Comp ainant alleged that she was retaliated against by
‘the, Unrvers%ty after she filed her complaint with the University-on October 21,
2002, The a!leged act of retgliation concemed the University's fallure to return

- her telephone calls.  Specifi iwally; the Complainant stated that she attempted to
--contact Dean Casazza Dean of Students, a number of times and that the Dean
-never returned her calls. “As a result, the Complainant believes that the
jprocessmg of her compiamt ‘wags delayed.

--OCR's reguiations’ proh;b:t recipients from intimidating, thfeatenmgf, coercing, or
discriminating against any Individual for the purpose of- interfering with any right
or privilege secured by these reguiataons

To determine - whether a prima facie or initial case of retaliation EXtStS OCR looks
to whether the fol owmg four elements are present:
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(1) The camplamant engaged in‘a protected activity, Le., asserting or
: protectsng a: rzght ‘or privilege secured by the laws OCR enforces;

{2}. The recepient had ‘actual or constructive knowledge of the complainant
. '_.havmg engaged in the protected activity;

3y The regﬁ_;_a_aent_--.t_ook adverse action against the ;compiainag'nt; and,

{4) The.adverse action was taken by the recipient against the complainant
- was close: enough in time to when the recipient become aware of the
. protected. activity to raise the pessibility of a causal connectiors between
.the ac!verse actlon and the protected activity. :

" If aprima fam eor mma! case of retaliation is established, OCR determines
_whether the. rectpient has a legitimate, nondiscriminatory reason for its action
cand;ifso, whether the: recsprent’s reasons are a pretext or false 3ustaf“ ication for

. its. actions

:OCR found that the Complamant did engage in a protected actvity —
“asserted or protected a-right or-privilege secured by the laws OCR enforces -
- .when she filed her complaint with the University on October 21,2002. It was
also found that the: University was aware of the Complainant’s protected activity
when she f Eed her compSalnt :

. The Compiamant aEieges that the Universiy took adverse act:ons against her when
Dean Casazza failed to respond.to her telephone inquires, resulting in the delay of
. the processing of her-.complaint. . However, the Complainant did not present
sufficient information to establish that either incident constituted an adverse
‘action against her, even if substantiated. -OCR’s investigation. did not find any
evidence to show that the University subjected the Complainant to an adverse
-~ aclion. An adverse actaon is something more than a transient, unpleasant
~ incident. It is-an action that significantly disadvantages a person as to his or her
status as @ student or. empioyee or his.or her ability to-gain the benefits of a
program or activity.: Also, an action could be considered adversa if it would
reasonably act or-could act as a deterrent to further protected activity. None of
these conditions were. present in this complaint, particularly given how quickly
. the Unwerssty handEed her complaint (as discussed below). :

Alsg, whale the acnon complalned about ocourred ciose enough in time to when the
University. Reamed of:the Complainant’s concerns, the University provided a
'_Eegatamate nondlscrsmmatory explanation regarding this ailegation and their
actions. Specifically, the University stated that Dean Casazza received the official
campéamt when the OFF ice of General Counsel (OGC) delivered a copy of the
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complaint to her office-on October 26, 2002. The Uriversity explained that Dean
“Casazza neither had any authority to delay the processing of the complaint nor
- was she involved inthe processing of the jnvestigation into the Complainant’s
-allegations, “The University. stated that Dean Casazza did not fespond to the
" ‘Complainant's telephore inquiries because the University’s investigation into the
—allegations was already-underway and being handled by the Office of Diversity,
--Access and Equity,'in accordance with: University procedures. OCR reviewed the
“University’s policy on sexual harassment. The policy provides that individuals

o who believe they have been involved in an Incident of sexual harassment should

.- bring it to the attention of their immediate supervisoror the Director of Diversity,

- Access and Equity located at the Chicago campus.

-Regarding the Complainant’s contention that she was adversely affected by the
University’s asserted delay In processing her complaint, the Complainant did not -
-+ provide any evidence to OCR to establish that this was the case, OCR's policy
" provides that a university’s complaint or grievance must provide for the prompt
- -and equitable resolution of those compiaints or grievances. The record shows
-that the University took prompt action in processing the complaint, “Documentation

- . provided by.the University showed that the complaint was dated October 21,

2002, and received by the University’s OGC on October 22, 2002, The OGC and
. Office of Diversity, Access and Equity initiated an investigation into the
- allegations on October-25,-2003. Student and faculty interviews were conducted
- -during the months of November and December 2002, and the Complainant was
-:sent aletter of the University's findings on January 13, 2003. Given the nature of
the allegations and the intervening holidays, OCR cannot say-that this was an
unreasonable period of time in which to resolve the complaint. - -

.OCR’s investigation of-Allegation 5 found that there was insuffident evidence -
upon which to conclude that Dean Casazza's failure to respond to the
LComplainant’s inquiries regarding her claim with the University.constituted
- retaliation for her:having filed-a complaint with the. University in viclation of Title
LU or that the-University. did not resolve her complaint In a fimely manner.

L Summary

. -Regarding the aliegations of sexual harassment in this complaint; the-avidence
did not support the allegations.of sexual harassment. OCR determined that
- neither one incident nor the totality of incidents raised, to the extent they may
have occurred, were conduct of a sexual nature or were sufficiently serious as to
- have created a sexually hostile environment, Moreover, documentation shows
- that when the Complainant raised her concerns, the University et its obligation

. of taking prompt action to address. them. -
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: 'Concer_ning-thé az_!'{e:ggation of retaliation, OCR determined that there was
.- Insufficient evidence to establish that the Complainant was retaliated against for -
“. ‘having filed a:complaint-with the University. E B

“Thus, 'as_ pr_e\}_icuswaentéoned, we gre ciosing our investiga_tion__:of_ all.of the
@liegations raised:in this-complaint effective the date of this letter,

. '_W_e_ha,vé ﬁinfqrr:néd ith_e"COmpiainant_ that no person may intimidate, threaten,

" coerce, or discriminate against any-individual for the purpose of interfering with
. any right or privilege secured by the laws OCR enfarces.. If any individual is :
- -harassed or intimidated because of filing a complaint or otherwise participating in
- any aspect of CCR case resolution, the individual may file a complaint with OCR

~alleging such treatment, T R

U_nder_'_th_e -Freeéf_qm___bf _I_ijfcr_ma;tion.Act, it may be necessa ry to release this
~document and related correspondence and records upon request, I we receive
~such a request, we will seek to protect, to the extent provided by law, personal -

~ - -information that, if .'kei_ease_d, could-constitute an unwarranted invasion of

--personal privacy. RO

: SR BY7)(C)

e appreciate your cooperation, especia M assistance in the

- resolution of this case. If you or. your staff has any. questions, please contact
. MeBhanotat 22) 2085326, - - .

Sincerely,
‘-:}

Sharon Solomon
. Team Leader



