U.S. DEPARTMENT OF EDUCATION
B.G. BOX 14620

WASHINGTON, DC  20044-4620
e-mail: OCR _DC@ed.gov

OFFICE FOR CIVIL RIGHTS DISTRICT OF COLUMBIA OFFICE
SOUTHERN DIVISION Bistrict of Columbia, Virginia, North Carolina

March 26, 2004

Stephen W. Vescovo, Esq.

Thomason, Hendrix, Harvey, Johason & Mitchell
2900 One Commerce. Square

Memphis, Tennessee 38103

RE: OCR Complaint #04-03-2043

Dear Mr. Vescovo;

W])Zhis_mis_m_afvise youof the determination reached in the above-referenced complaint that

(Complainant), a student at Christian Brothers University, filed with the
District of Columbia Office of the Office for Civil Rights (OCR), U.S. Department of Edtication
(Department), against the Christian Brothers University (the University). The Complainant
alleged that the Univessity discriminated sgainst her based on her gender when the University
failed to conduct.-an appropriate investigation of the Complainant’s sexual harassment complaint,
Specificaily, the Complainant alleged that the University did not properly follow its procedures,
pursuant to its sexual harassment and complaint policies. Additionatly, the Complainant alleged
that the University failed to address her claims and concerns of a hostile environment on campus.

OCR is responsible for enforcing Titie IX of the Bducation Amendmenis of 1972 (Title IX), 42
U.S.C. § 1681 et seq., and its Implementing regulation, 3¢ C.F.R. Part 106, which prohibit
discrimination on the basis of sex by recipients of Federal financial assistance. The Title [X
regulation at 34 C.F.R. § 106.31{a) provides that no person shail, on the basis of sex, be
subjected to discrimination under any academic or ather education program or activity offered by
arecipient. The University is a recipient of Federal firancial assistance from the Department and
therefore must coraply with Title IX and its immplementing regulations.

In the process of investigating the allegations set forth above, QCR reviewed and analyzed
documents submitted by -the University and Complainant. OCR also conducted an onsite visit
during which the Complalnant, numerous administration officials, and withesses were
interviewed, The investigation focused on the three questions of:

1) Whether the University’s sexual harassment policies and procedures meet the

requirements of Title IX of the Education Amendments of 1972, 20 U.S.C. § 1631, ¢t
seq., and ifs implementing regulation at 34 C.F.R. 106.8(b),

. Our Mission is to ensure equal access fo education and fo promofe educational excellence throughout the Nation.11
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2) Whether the University conducted an investigation of the Complainant’s allegation
of sexual harassment pursuant to its complaint procedures in accordance with Title
IX of the Edueation Amendements of 1972, 20 U.S.C. § 1681, et seq., and its
implementing regulation at 34 C.F.R. 106.8(b) and,

3} Whether-the University addressed the Complainant’s allegation of sexual
harassment of which it was previously made aware in accordance with Title IX of
the Education Amendments of 1972, 20 U.5.C. § 1681, et seq., and its implementing
reguiation feund at 34 C.F.R. 106.31.

The record indicates the following with respect to the issues contained i this complaint;

1) Whether the University’s sexnal harassment policies and procedures meet the
requirements of Title IX of the Education Amendments of 1972, 20 US.C. § 1681, et seq,,
and its implementing regulation at 34 C.F.R. 106.8(b).

The Complainant’s initial allegation in her complaint with OCR involved sexual harassment and
Section 106.8(9), the requirement of dissemination of a complaint procedure. However,
consistent with our regulatory authority, OCR reviewed the University’s compliance with the
policy and procedural requirements in Sections 106.8 and 106.9 regarding sex discrimination
generally. Section 106.8(b) requires that a recipient shail adopt and publish.complaint
procedures providing for prompt and equitable resolation of student and employee complaints
alleging any action that would be prohibited by the Title IX regulations. The University’s
harassment complaint procedures relevant to this complaint, entitled “Disciplinary Policies and
Precedures,” are published in the Student Handbook.? The handbook in effect at the time of the
incident was the 2002-2003 edition; according to the University, the disciplinary procedires in
that edition were under revision at the time of the investigation and hearing at issue in this
complaint, From the record, it is unclear if the procedures being followed were the 2001-2002 or
the 2002-2003 procedures, although they were similar in most respects, The University
subsequently significantly revised the Handbook for the 2003-2004 academic year.

OCR also reviewed the University’s compliance with the related requirements in Section 106.8,
particularly hecause the Complainant’s second allegation with OCR refates 1o these
requirements. Section 106.8(a) requires that a recipient designate and notify students and
employees of at least one employee who will coordinate its efforts to comply with and carry out
its responsibilities under the regulations. The regulation further requires that the recipient notify
its students and employees of the name, address and telephone number of this individual. The
Handbook is not clear whether the University has a Title IX Coordinator.

* The policy is contained iz the Student Handbook, entitled “The Compass.” OCR considered three different
versions of the Student Handbook, the 2001-2002 and 2002-2003 versions of the handboak, which were very
similar, and the 2003-2004 version that marked a significant revision. All three versions will be cited where
appropriate with the version noted.

2 These are not to be confused with Section 7.1 of the 2003-2004 Handbook, which provide for “Grievance
Procedures.” Section 7.1 specifically provides that allegations of harassment are to be processed under the
Discipline Procedures at Section 7.1,
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Int addition, Section 106.9 reguires 2 recipient to provide notification of its policy of
nondiscrimination on the basis of sex under Tile [X and publish and disiribute such policy.
Considering this reguiation, OCR reviewed the University’s policy. Section 7.3° of the 2003-
2004 Handbook states that the University is committed to the principle that aif students shall be
free from discrimination based on, among other things, sex, and includes a speciic reference to
sexual harassment”; Section 7.B.5 specificalty deals with harassment and discrimination
committed by students. However, these policies are not effectively distributed to all stadents
each year. While the Handbook is available on the University’s websile, it is hard to locate.®
Thus, it is difficult for students to locate or know of the policy and related procedures and how to
initiate 2 complaint under the Code of Conduct, and of any changes to the Code of Conduet,

OCR’s review of the procedures in effect at the time of the incident and the subsequent revised
versions (in both 2002-2003 and 2003-2004) indicate that the University did not and still does
not have adequate-complaint procedures in place.t The procedures do not, as written, provide for
prompt and equitable resolution of sex discrimination complaints, mncluding complaints of sexual
harassment and assauit.” The 2002-2003 Handbook contained two provisiens dealing with
harassment based on, among other things, sex, specifically, Sections 7.A.1.a and 8.E. While
Section 7.A.1.a is part of the Student Code of Cenduet, such that the disciplinary provisions in
Section 7.B would serve as the complaint procedures, Section 8.E does not contain a clear and
detailed explanation of the cornplaint process {¢.g., a cross reference to Section 7.8 for
complaints brought against students and an explanation of or cross reference to the procedures to
be used for complaints brought by students against University personnel). The 2003-2004
Handbook combines harassment and discrimingtion procedures in one section, Section 7.1,
thereby making clear that the disciplinary procedares in Section 7.1 wili apply to complaints
brought against another student; however, thereis still no explanation of or cross reference to the
procedures 10 be used for complaints brought by students against University personnel.
Moreover, Section 7, the Stadent Code of Conduct, does not appear to be an appropriate place to
inform students of the prohibition of harassment of students by University personnel, as the
Student Cede of Conduct does not apply to them; for similar reasons, it would also not provide

* Note that Section 7.7 of the 20032004 handbook, seiting nut the policy on harassment, including sexual
harassment, cross-references tself. t states: “The University has the right to discipline students who engage in the
sexual harassment of other students. A copy of the University policy on sexual harassment may be found later in
this section.” There is no further discussion of sexual hamssment later in the section.

* There does not appear to have been a similat Provision in the 2002-2003 Handbook.

* The link to the Handbook is neither on the main webpage nor the “Cuzrent Students™ webpage one level down, or
even on a link from that webpage. Rather, the Handbook is found by clicking on Admirisiration from the main
wehpage, then Stadent Life, and then the link to the Handbook is located. Moreover, typinng in “Compass” ar
“Handbook” on the University search engine only brings np the 2001-2002 and 20022003 versions — eves though
there is a 2003-2004 version,

§ While not the subject of this complaint, we note that the Handbook, on page 27, states that grievance procedures
for use in complaining of diserimination based on disability can be obiained frem the Office of the Dean of Students
or downloaded from hetpyisww.chu edu/studentlife/disability. However, that link does not contain the procedures.
" There is also a separate provision inthe 2003-2002 and 2002-2003 Handbooks at Sections 7.0 and 8.0
respectively, and in the 2083-2004 Handhook at Section 7.K which deals with sexual assault. While Section 7.J of
the 2003-2004 Handboek, dealing with harassment and discriminatfon, mentions assaulias a general form of
discrimination, Section 7. does not contain z cross-reference to Section 7.J. Sexual assault can be 2 form of sexual
harassment.
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effective notice to University personnel of the prohibition agzinst harassment of them by other
personnel,

As to allegations of harasstuent brought against students, the complaint procedures in Section
7.8 of the 2001-2002 and 2002-2003 Handbooks and Section 7.I3 of the 2003-2004 Handbook
do not dehneate timeframes for the major stages of the process and do not contain record keeping
requirements® or parameters for conducting investigations. There are no requirements for
confidentialify and no provision for notice of the outcome of the process. The focus of the entire
process seems more on the accused than the accuser,” e. 2., there is a Statement of Rights for the
Accused but none-for the accyser in any of the three student handbooks examined. There is
nothing in writing tc iaform an accuser of his or her right to request a discipiinary committes
hearing should the Office of Student Life reject his/her complaint or the allegations be dismissed
by the Discipline Officer. Additionally, there is nothing in writing to reflect the role of the
Security Office in investigating a complaint, or how that investigation relates to the Dean of
Student Life’s actions or fo the Discipline Committee process. While the Discipline Procedures
provide for an.appeal of the outeome by the accused, they do not provide an appeal mechanism
for the student bringing the accusations.

Finally, it is not clear what role the President of the University has in the process, generally and
in this case. Inthe 2001-2002 and 2002-2003 Smdent Handbooks, the appeal was performed by
the President of the Unjversity. Under the current procedure, the 2003-2004 Handbook, the
appeal is to the Associate Vice-President for Student Life. The procedures do not indicate
whether the role of the President or, currently, the Associate Vice President for Student Life in
the appeals process is ene of fact finding-and/or reviewing the previous proceedings. If the
appeal is to include & review of the previous proceedings, the procedures should indicate that the
President or Associate Vice President for Student Life should be provided not only with the
proceedings of the Comimittee hearing, but also the information obtained through the
investigations by Security and Student Life. Tf the appeal is be one of fact finding, then the Vice
President should be trained in investigative techuiques.

The inadequacy of the procedures is demonstrated by their application in this case. For example,
the record of the invesiigation conducted by the University is incomplete. While there are notes
of the interviews conducted by Security, there are no records of the interviews by the Dean of
Student Life. The current procedures reflect some improvements. For example, they provide
that the accuser of an alleged incident of student misconduct should expect to be asked to
participate in the judicial process involving the accused. According to the procedures, the
participation of the accuser generally includes making a timely report of the incident, filing 2
written complam? with the Office of Student Life, discussing the incident with the office, and
providing testimony in the presence of the accused. However, under the procedures in place at
the time of the inciden, the role of the accuser was not specified. Trom interviews and a review
of the hearing transeript and tape, it was clear that the Complainant was expected to prosecute

# OCR notes that the grievance procedure af Section 7.1 of the 2003-2004 Handbook conains recordkeeping
requirgments.

* This is why many universities choose fo have separate procedures for allegations of discrimination and harassment,
perhaps-eventually leading info the disciplinary procedures, rather than @y to make them fit entirely within the
disciplinary process.
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her own case.  The refationship between the actions taken by the Dean of Student Life
{presumably under Section 8.E of the 2002-2003 Handboek) and the disciplinary procedures in
Section 7.B was not clear, There was apparently no consideration given to the investigations by
Security or Student Life, the Student Faculty Committee didn’t identify any witnesses {0
interview on its own initiative, and the questions by the Committee members were rather limited.
The process continues fo essentizily be a fudicial one, rather than focusing on protection of the
Complainant’s rights under Title IX.!

The record keeping for the Student Faculty Disciplinary Commitiee is also sparse. The tape
recording of the event is garbled and difficult to follow. The notes kept by the Chairman were
not complete, and there was no hearing file corspiled or retained. These problems were
compeunded by the obvious lack of training for the Chair of the Commitiee and the Commitice
members on issucs regarding sexual harassmeni and assault, {(For more on this, see discussion of
ihe remaining allegations.} Another problem from the lack of 2 disciplinary record and weakness
with the University’s procedures was the inconsistent teports as to whether the Committee Chair
is a voting member.

As to the role of the President, in-an interview with OCR, he stated that be listened to the 1tape of
the Committee hearing, but then decided that he could not - and did not want to — attempt to
reconstruet what happened during the investigation and the hearing. This was compounded by
the apparent lack of ahearing file. Thus, the University President seemed to base his decision on
the limited information he gathered himself.

OCR has identified a number of concerns from the information obtained from the record.
However, as will be explained below, the University has agreed to revise its policies and
procedures o address these concerns.

I) Whether the University conducted an investigation of the Complainant’s sexual
harassment allegation pursuant fo ifs complaint procedures in accordance with Title IX of
the Education Amendments of 1972, 20 U.S.C. § 1681, et seq., and its implementing
reguiation at 34 C.F.R. Part106.8(b} and,

3) Whetker the University addressed allegations of sexual harassment of which it was
previously made aware in accordance with Title TX of the Edueation Amendments of 1972,
20 U.8.C. § 1681, et seq., and its implementing regulation found at 34 C.F.R. 106.3].

" See n.9, above. Indeed, it does not appear from the cument procedures that Security or Student Life will conduct
any sort of investigation of the complaint. The practice of relying an a stadent accuser to presenthisorhercaseina
udicial context has been found by OCR to place too greata‘buzden on an accuser, absent procedures to ensure that
the university takes an. sctive role in determining whether or not harassment has occurred:  Where a umversity does
conduct an investigation, OCR has noted the importance of developing an investigative file containing all
information and refevant documentation gathered by the Investigator and making the file available to the discipline
or beasing commitiee and the parties, The fie could include an ivestigative report providing the investigator’s
findings and conclusions, or simply provide the evidence with no determinations or recomnendations,
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Whether the Thniversity conducted ils investigation in accordance with its own complant
procedures, while relevant to our investigation, is not determinative to the outcome of this OCR
mvestigation. - Rather, our primary concern is whether, in applying ifs procedures and in taking
any other measures, the University responded to the Complainant consistent with the
requirements of Title IX and its implementing regulations.

The Title IX regulation at 34 C.F.R. Section 106.31 states that no person shall, on the basis of
sex, be excladed from participation in, be denied the benefits of, or be subjected to
discrimination under any academic, extracurricular, research, oceupational {raining, or other
education program or zctivity. When individuals who are participating in 2 program or activity
operated or sponsored by an educational inslitution are subjected to sexual harassment, they are
receiving treatment that is different from others. The standards applicableto a case of peer
harassment, such as. this.one, arc: 2) whether the Student alleged that she was subjected to
unwelcome conduct of a sexual nature, b) whether the University had notice of the alleged
conduct, and c}. whether the University responded immediately and appropriately. As the
Complainant. utilized the Univergity’s complaint procedures, OCR’s inquiry-also includes
whetherthe University applied its procedures promptily and equitably, as reguired by the Title IX
regulations. '

The Student initially raised her-concerns with the Director of Security, who did what can best be
characterized as a preliminary investigation. The Director only interviewed the Complainant and
the student she accused of harassment (the Classmate). The Director asked the Classmate to
prepare a staterent, but nof the Complainant. Because the Classmate denzed assanlting the
Complainant, the Director of Security concluded that the allegations could not be substantiated.
He did-not consider evidence that would bear on the parties® credibility, such as information that
could be-provided by anyone else involved with the matter afler the incident. The Director of
Security did not prepare a writien report summarizing or documenting his investigation, and did
not develop an investigative file. There is no indication that the Director of Secuarity had
received fraining on seyual harassment.

The Complainant, unsatisfied with the outcome of this investigation, pressed the matter with
Student Life. Again, the University’s complaint procedures appiicable to complaints of sexual
harassment, entitled “Disciplinary Policies and Procedures,” are published in the student
handbeok known as the Compass Student Handbook. According to the University, the 2002-
2003 procedures were under revision at the fime of the incident af issue in this complaint (the
beginning of the 2002-2603. academic year). The shifting status of the procedures appears to
have contributed 10.some of the problems in handling the Complainant’s complaint. In any
event, the procedures that were in place when the incident occurred were similar to the ones
listed below. The University endorsed these precedures as ifs official policy for handling
student complaints by listing them in the Handbook.



Stephen W. Vescovo, Esq.
Page Tof 10 '

o “Initial Disciplinary Action” — This requires that the Student Life staff invest gate the
complaint. Ifthe allegation is determined to have no merit, the investigation will cease
and no record of the complaint will go iato the student’s disciplinary file. Ifthereisa
determination that the complaint has merit, an official notification of charges will be
issued to the accused. The accused then has five days to schedule an initial disciplinary
conference.

e Initial Disciplinary Conference” - The Student Life staff reviews the statement of charges
and all other information available regarding the incident and options available for
resolving the case. ‘Student Life may then postpone the conference to conduct further
investigation. Next, Student Life may concur with the alleged violaior that he or she is
not responsible for the charges, A third option s that the student may refuse to accept
responsibility for the charges and the Stmdent Life staff may conclide that the allegations
merit further review. 1t is then referred 1o a formal disciplinary conference.

o “Formal Disciplinary Conference” ~ A formal disciplinary conference will be held within
seven days of the initial conference, It is held with the Student Faculty Disciplinary
Committee.. This committee may impose sanctions upon a student it finds violated the
Code of Stadent Conduct, :

In accordance with the University procedure, the Complainant went to the Dean of Student Life
within 24 hours.of the alleged assault to initiate the “Initial Disciplinary Action.” In the “Initial
Disciplinary Action” stage, the Dean met with both the Complainant and the Classmate. OCR’s
mvestigation, mcluding an interview with the Dean, disclosed that she was not familiar with the
University’s procedures or her role in them., For.example, she gave conflicting staternents as to
whether a written complaint is required o initiate an investigation and/or to-initiate a disciplinary
committee hearing. She did not take notes of her interviews, did not keep a record of the
investigation/investigative file, and did not prepare an investigative report. Her investigation
focused onphysical evidence, or the lack thereof, and she did not interview anyone who might
have been able to help assess the relative credibility of the parties. It was clear that the Dean
lacked adequate training in sexual harassment and in how to conduct an mvestigation.

Based on this investigation in the “Initial Disciplinary Action” stage, the Dean determined that
no harassment had taken place. Although the University’s procedures only provide for a formal
disciplinary conference when Student Life finds evidence of an infraction, the Complainant was
offered an epportunity fo request a formal disciplinary conference.!! While the initial charges
filed were not the charges requested by the Complainant for the hearing, the University promptly
amended the charges. '

After the hearing, the Committee made-a decision in the Classmate’s favor, However, OCR has
determined that they did not have a sufficient basis for this conclusion nor were adequate
procedures followed to provide the Complainant with the due process protections inherent in the
Title IX rogulatory requirements. According to OCR’s interviews with members of the
Committee, the hearing was conducted with little or no training provided io the Chair or the

" The Dean of Student Life informed us that, if she determines that there is no evidence of an infraction, as in this
case, she tells the aceuser that he or she can request  disciplinary hearing. There is no indication in the University’s
procedures that she-is 1o do.so, nor that a hearing is even possible in such a situation. The University’s procedures
will have to be revised in this regard,
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members as fo issues regarding harassment and assauft. The Committee members were
unprepared for the heuring in other ways. The facuity members didn’t appear to be informed of
the nature of the hearing and identities of the parties until the date of the hearing. The student
members of the Committes who were interviewed indicated they did not have any substantive
fraiming. )

In making its decision in the Classmate’s favor, the Committee membersrelied in large part on
the lack of physical evidence, They did not consider the significance of the Complainant’s or the
Classmate’s contemporangous reports to third parties on their credibility. One conseguence of
not providing the Committee members with the results of the earlier investigations by Security
and Student Life.is that'they were not in a position to use the earlier statements by the parties in
evaluating the testimony. The Committee members provided conflicting accounts of the
Complainant’s demeaner and relied on their impressions of her demeanor, without training as to
how to interpret or understand the significance thereof. The Comumitiee members did not take an
active role, but rather seemed to leave it-to the Complainant to make her case. The Committee
members did notidentify any witnesses to interview and were generally tnaware of what had
happened during the investigation.

The University’s procedures do not allow character witnesses, vet one of the Classmate’s
wilnesses could enly be considered a character witness since he was not involved in the incident.
It was clear from our interviews that the Commiittee members relied greatly on the
Complainant’s desire for the Student to be educated about issues regarding sexual harassment
and have his punishment mited to community service rather than something harsher in
concluding that she had not been harassed, when they had not been trained as to how to interpret
its significance, o

The Complainent aiso alleged that she reported other incidents of non-sexual harassment vet
nothing was.done by the University, specificaily, alleged actions by the Ciassmate and some of
tis teammates that-were in the nature of retafiation for her original complaint. The OCR
investigation revealed that the University did atiempt to respond to the complaints presented to
them. “When there were allegations that the Classmate-and some of his friends called her
derogatory names, the Director of Security asked for a written complaint. The Complainant
never filed a written complaint. The Director of Security did talk to the Classmate, who denied
any incident taking place. There was also a review of security tapes but no incident of
harassment was recorded on the tapes. The Director of Security offered to provide an escort to
the Complainant-at her request.

Although the Complamant asserted that the University did not take immediate and appropriate
action with respect.to the aforementioned incidents, the University-did take some responsive
actions. -Given the results of the University’s investigation(s) and hearing, the University’s
responses may have seemed appropriate at the time — the University process had concluded that
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she had not been harsssed, thus, it might have appeared that she was being overly sencitive to her
subsequent limited interactions with the Classmate. However, as noted shove, there were
significant problems with the investigation(s) and hearing. - Had the {University handled the initial
allegation of harassment appropriately and concluded that the Complainant been had harassed,
the relative credibility-of the parties and the nature of the subsequent incidents might have
secmed entirely different. -

OCR has determined that the University’s policies and procedures regarding 'sex discrimination
and sexual harassment should be revised to ensure that they provide for prompt and equitable
resolution of such complaints. OCR has also identified 2 number of concerns regarding the
University®s response to the complaint at issue. The University has agreed-to address the
concerns identified above regarding its compliance with Sections 106.8 mnd 106.9 in the
enclosed Commuitment to Resolve. The revisions made by the University to its policies and
procedurgs since the time of the incident, the revisions to be made pursuant to the Commitment
to Resalve, and the other commitments contained therein should help to ensure that future
complaints of harassment will be handled in accordance with the requirements of Title 1X and
OCR’s regulations. As-indicated in the: Commitment to Resolve, OCR remains available to
assist the University with these-efforts. '

Finally, while not part ofthe initial complaint, the Complainant has brought to our attention that,
when she decided to retum to the University, she was asked o sign a staterent containing
several conditions that could be reasonably construed as retaliatory. 'While not specifically
addressed in the investigation, OCR raised several concerns with the University regarding the
content and timing of this letter. The University has agreed to modify the letter as part of the
enclosed Commitment to Resolve.

This concludes OCRs Investigation of the above allegations, and we are ciosing this complaint
effective the date of this letter. This determination letter addresses only the issues discussed
therein and should not be construed to cover any other issues regarding compliance with Title IX
that may exist. AR '

The University is advised that no recipient or other person may intimidate, threaten, coerce, or
discriminate against any individual for the purpese of interfering with any right or privilege.
secured by the laws OCR enforces, or becanse one had made a complaint, testified, assisted, or
participated in any manner in an investigation, proceeding, or hearing held in connection with a
complaint.

Under the Freedom of Information Act, it may be necessary o release this.document and related
cotrespondence and records npon request. If OCR receives such a request, we will seek 1o
protect, fo the extent provided by law, personal information that, if released, could constitute an
unwarranted invasion of personal privacy.
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We wish to thank the University. for its cooperation in this investigation and for the efforts it has
madg and will continue to make to change its policies and procedures to better ensure a safe
learning environment for its students. If you have any questions about OCR’s determination,
please contact Judith Risch at {202) 208-7627 or Judith.Risch@ed zov.

Smﬁ;erely,

,,y.»z\_ / \~ s,

" Howard Kaﬂem
Chief Attormey

Enclosure

¢ Brather‘Stanjsslaﬁs Sebczyk, FSC
“President
.. Christian Brothers University



