UNITED STATES BEPARTMENT OF EDUCATION
OFFICE FOR CIVIL RIGHTS
ATLANTA OFFICE, SOUTHERN DIVISION
61 FORSYTH STREET, W
SUITE 19770
ATLANTA, GEORGIA 30303

DEC 20 2002

D Faul E. Simton, Jr.

Prasident

East Tenmesses State Unversity
PO Box T2

Jotuswn Chty, Tennessee 3761440734

Dear D, Srantom
Re: Complaints #34-02-2101 end #64-03-2092

he UL 5. Pepariment of Educatton (Deparment), Office for Civil Rights (OURY has complered s
wmvestigation of the above-referenced complaints filed against Fast Termessee Stete University

s =ty alieping diverimingtion on the basis sex.  Specifically, the somplainents
C < foamacy - F
am alleged that they were subjected 1o sexus! haressment By @ C090h &

the fermale wack tearn, | (uragk coach) and that when they complained about his conduct @
the Head Track and Field Coach, [mm hezd voach), they were werminated fom the track
team and the Thuiversity.

45w recipiont of Federal finencial assistance flom the Deparunent, the University is subject 1o the
provisions of Title IX of the Education Amendments of 1972 (Titde 1X}, as amended, 20 U5 C. Seetions
1681 et sen, and s implementing regulation. 34 CF.R. Part 106, whick prohibit discrimination an the
basis of sex in programs and activiies receiving Federal finencial assistance from the Department.
Aceordingly, OCR has jurisdiction over this complaint.

Alleeation #1 - Sevnal Haraggment

The Tide IX segulation prohibitions againet discrimunation zre not lmited to official polivies and
prectices governing school programs and activiies. A scheo! alse engages in sex-besed discrimination if
its employess, in the centent of canying owt thelr day-o-duy job responsibilities for providing 2id,
benefils, oF services 1 swidents (such as teaching, counseling, supervising, and adviging students) deny or
Bt 2 stedent’s ability to participate in or benefit from the school program en fhe basis of sex. Dnder the
Tifle D{ repulations, the schoot is responsible for discrimination in these cases, whether or not # knew or
should have known zhout it, because the disorimination ocearred as part of the schools wndertaking to
provide nondiseriminatery aid, benefits, and services te siudents,

When students who are participating in 2 program or activity operated by an ecucationsl mstitution ae
subjevted i sexual herassment that constitutes a sexually hostile environment, they are being limited i
the erjoyment of a right on the basis of sex or they are ressiving trestment that s different from others on
the bagls of sex. OCR generally defines sexunl horassment as consistng of unwelcome sexual sdvances,
requests for sexual favors, other verbal or physicsl cenduet of 2 sexual nature, imposed on the basis of
56, that denies, Hmits, or provides different aid, benefits, services or opportunities protected vader Title
M. or conditions the nrovision of such aid, benefits, serviess, or opportunities. There are two tvpes of
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sexnal harasament prohibited by Title IX: (13 “quid pro quo” sexual harassment, where a student's
entifiernent to, or erjoymemt of, an educational or employment benefi is exphicitly or implicitly
conditioned upem thet student’s submission fo sexual advances, requests for sexus! favors, or vlher
sexualiy based or phyvsicel conduct; and (23 “hosiile enviromment” sexual harassment, where unwelcome
sewua! advances, reguests for sexual favors, or cther sexuslly based verbal or physical conduct has the
effect of interfeving with the student’s education or employment by ereating sn intimidating, hostile, or
offensive edocational or work envirorunent, The latter form of sexual harassment 5 a7 issue in this case.

in determining the University™s compliance with the Title X remitation, OUR collected and analyzed
mformation to esblish, (33 Whether the complainants were sabjected o 2 sexually hostile environment,
which involves determinations us.te {a} whether there was sexuzl herassmens, and {b) if 5o, whether e
sexual harassment was sufficiently severs, persisient, or pervasivg as to interfore with or limit the ability
of the srudents to pardeipate in or benefit from the services, activities or privileges by the Undversity, (2
Whether the University had or should have had netice of the harassment; (3} Whether the University took
prompt and effective action Yo stop the sexual harassment after it had notice of the harassment: and (4)
Whether the University teok promipt and effective sction to vemedy any discriminatory effects caused by
the sexnal harassment,

Based oo an anslysis of the evidsnee gathered, OCR has concluded that a sexvally hostle enviromment
existed and that the University had notce of the sexuslly harassing conduct, which vielned the regulation
fmplementing Title IX. However, by the time OCR conducted its investipaiion, the University had
aiready fken corrective 2ction to end the sexuel haragsment, prevent its recimrence and resnedy its effects.
LHCR, therefore, voneludes that the University has appropriately resoived this issue, The bases for our
detenpimation are outlined below.

The complrinants specifieally alleged that the track cosch regulurly made relephume calls to their
dormitory rooms ond made wapproprisic comments of a sexual nature, discussed his personal sexusl
relavionshios, wddressed them by effecdonate terms, and that be ofien wuched end rubbed their shoulders
when they visited s office. ‘The complainants contended that they complained 1 the frack coach that bie
conduct was offensive, but that they did not flle & forme) soxual harassment complaint with the
University. The complainants indicated, however, that they. made an oral complaint to the head cosch
about the track conel's conduct on February 13, 2082, and that tey provided fo him, es evidence of the
track zoach’s conducl, copies of e-mails the track coach and enother female athlete had sant to each other,

OCK considers & variely of related factors to determine if a bostile environment has been crested, ie., i
sexually harassing conduct by an employee is sufficlently serious that it denies or Hinits 2 student™s abiliny
te participate in or benef®t from the school’s program based on sex. OCR comsiders the sonduct fom
both subjeciive and objestive perspeetive. In evaluating the severity and pervasiveness of the eonduct,
QCR considers all relevant circumstmnce, Le., the comsiellation of surpounding  circumstanices,
expectations and relationships. The factor considered in this case, involving stlegstions of the sexual
harassment of students by = University emploves, is the idensity of and relationshin between the alieged
harasser and the subjects of the harassment. For example, due to the power a professor or wacher has over
& studenn, sexually besed conduct by tat persen toward a student is move likely to create 3 hostie
stvironmen? than similar conduct by & student.

Aveview of the contents of the e-mail messages between the track coach and » fernale srudent, who wes
also on the track team, supported the complainants’ allegation that the wack voach's conduct wonld be
considensd sexual hursssent. These e-mails, which were exchanged during the fall and winfer semesiers,
clearly estublished that the track coach had purssed a romantic relationship with one of his fernule
athietes. These messages aiso comained information indicating Mat ack coach’s overures were net
initially welcomed by this student, that the relationship which evensually developed resulted in different
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treatment for this student that had a negative impact on the Track prograr, and that the gmail MESSRESS
comtamed negative commenis abous the complainents, One of these c-mail messages 2o mcluded
informmtion thet appears 1o support the allegation that the track cosch discussed a past remmanic
relationship with oze of the complainants. Further, the University’s letter of termination to the track
coach cenfirmned that there was sufficient evidence that he had engsged in Depproprizte and zewuaily
harassing copduct with students, Bused on these findings, OCR conciuded thar the sexual conduct
engaged i by the track coach was sufficiently severe, pervasive and pursisient as 10 inerfere with the
complainants” abiliry to participate in the University's athletic program on a nondiseriminatory basis and
to constitule » sexually hostife environment in violation of the regulation implementing Title TX at 34
CER. Section 10637 (=), which generally prohihits sex diseriminetion i education progran and
activities,

We determined, however, that by immediately terminating the rack cosch on Febroary 14, 2002, and
providing counseling services to the student athiete that was directly invalved with the track coach, the
University took prompt and effective sleps to end the sexuel horsssment, prevent its recurrense and
remedy it effects, Whils the University did not provide counseling to other stadems on the wack wam,
our lmerviews with ether track team partigipunts Jid not indivate that such serviees wers nevessary. In
addition 1o this, the University conduvied 2 speeific workshop on sexual harassment for enplovees m the
Athietics department on March 13, 2002, OCR also determined that the University hes adequately
putlished effective grevance procedures for the promet and equitsble resolution of somplents of sooual
harassment and pablished information about its Tithe D{ ceordinator in complinnce with the Tide T¥
implementing regulation ar 34 CF.R. Sexton 106.3 {2) and (b).

Altepation ¥1 - Retulistion

The complainants alse alleged that in vetaliztion for their report of the track coach’s conduct, they were
suspended from the track ttam aad subsequently terminated from the University,

The regulation smplementing Title VI at 34 CER. Section 100.7(e) saies that no recipient or other
person shell intimidete, threaten, coerce or diseriminate againer any individuel for the marpose of
interfering with any right or privilege secured by Title VI or because he has made 2 comnplaind, testified,
asgisted, or participated in any manner i an lvestigation, proceeding or hearing under this part. The
Titke I regulaion at 34 CFR. Section: 106.7! incorporates by veference this provision of Title VI

To establish retalintion, GCR mwst determing whether: {1) the individual engaged in a pratected ctivity,
{Z} the weciplent was aware of the profected activity, {3} the recipient took adverse sction agalnst the
individual, (4) there was 2 causal comnection between the zdverse acton and {he profected acipnty, and
€5} the recipient connot show lepitinmte, npndiscriminatery ressons for iy action. Fased on owr
Investigation, we found insufficient evidence to support that the complabmnts were subjected fo
reladiation. Our findings regarding this fssue are set forth below,

The complainants engaged in protected acrivites when they reported the frack couch's conduct to the
head woach on February 13, 2007, Whike the University acknowledged that the complainants reporied the
sexually havassing conduct and that they were suspended from the track team, svidenee regarding this
sdverse action showed that the complainants were suspended on February 11, 2002, prior 1 the tme they
made their formal report to the head coach, Based on these facts, the compiainants were subjecied 1o the
udverse action prior to the thne they engeged in the protected activities, and fhere was no cousal
comneciion betweeen: the sdverse action and ‘the protected activity.  We slso defermined tet the
chmplainants were suspended for missing classes, practice sessione and a track meet during the period of
February §-10, 2002, Althoungh the complainants rontend that they were setually suspended because of
faput from the track coach, after he overheard them discussing the e-muils during & practics session prior
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o ?ehmary 11, 2002, information from the University supported tiat both the complainants had missed
previous praciice sessions. In fact, both conmplainants bad signed @ staiement acimowlsdging that missing
ene more practive for reasons not related o schoolwork would result in being dismissed from the team.
They szm_zei% this statement on November 26, 2002, In eddition to this, the other two students that the
complainarss ramed as being treated differently indicated that they had not been sbsent from the
University during the pedod of Febnuary 8-10, 2002,

The evidenre also showed that the corz’péamams were not terminated from the University, but that (BTN
b)(T)(C) resigned and that[(D)X(7)(C) | 7)(C) remained enrolled unti! the end of the schoo! vear. On March 1%,

IBUZ, the headd cosch offered to rejn ot gomudainenis o the track team, with the condition that they
sign & reinstatenient agroement, b)(?)(C) iitially signed the spreement, was reinstated, but
subsequently resigned. On Marck bY(7)HC) sabmitied a letter to the head coach indicating
that she wished 10 withdraw Fom Lf‘}e track TeaT anc swang her belief thet the signed agresment wes
desipned o silence her for reporting the rack coach's sexualiy, harassing conduct, 4 review of the
remstaw*nﬁt sgreement, however, showed that the tering outlined for rcmsutcmmf WETe snrﬂlm o an

= ernenyt of eomplance, which &l athlues are required o sign at the begj 4 year.
)(7)( ) signed & similar siate !3.' ompliance on June 2%, 2001, and(D)THC) u:mfi fhe
b)(7 G i

Same statement on Jaly 17, 2601 reporiedly picked up the staternent 67 agreeTaent, bt did
net sign nor rerwm it o the head coach and was subsequently terminated from the track team on March
25,2082,

I edéition so this, we found tad@(7)(C) was aiso involved i 2 confrontation with the newly
assigned coach of the wack team on March 19, 2002, and that both complainants were reparted to the
campus police on March 20, 2002, for allageéiy harassing twe fellow teammates by throwing rocks at
their windows and using profans language. Although both compleinants ware officiet] iy deteted from the
track tearn and ordered o leave the stpdent athiete housing, boik were subszquently r&aaqagnec{ 1o angher
dorraitery anid were eligtble for contimued enrollment in the University, Based on these facss, OCR
cetermined that there s insufficient evidence to SUppOT the vomplainams’ allepation ther they were
terminated from the tack tewrs and the University in rewliation for reporting the sexually harassing
cordhuet of the track coach. -
L .

Thank yeu and your staff for vour covperation dorng owr investigation of this matter. 1F vou have any
guestions please contact Mg, Juliette Sroman, Bqual Ooportunity Specialist at £804) 562-6385.

Sinverely,

E AY }M_QM s C\

Brenda Niforth
Tearn Leader



