UNITED STATES DEPARTYMENT OF EBUCATION
OFFICE FOR CIVIL RIGHTS
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TELEPHONE: {404) 562-6350
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Cathering Mizell, Esquire

Yice President and General Counsel
University of Tepnessee-Knoxville
71% Andy Hoh Tower

Knoxville, TH 37996.00]

Dear 3o, Mizell:

Re:  Complain Number 04-60-2137
Closure Letter

Fhe U5, Brepartinent of Bdueation, Office for Civil Rights (OCR), bas completed itg

investigation of the sbove referenced complaint filed against the University of Tennessee
at Knoxvilie (University). compiaﬁnam} alleged that the University

discririnstad agesinst him on e grounds of sex while he was enrolled in the University’s

graduate nursing program. Specifically, it was slleged that Professoradc
derogatory stetements about men tha created a sexally hostile environment and that he
received a low grade from Professor|”  hfter he turmed down her Invilation to dinnes
Additionaily, complainant alleged that Profeszer ret:—:iiamd against him for
reporting Professor ™ | sexually hostile rewarks 1o the associae dean by £ ling him

in ber elinical course. T30 also elaimed that the second time he took Professor
course she freated him differently than a similarly situsted female student

OCR is responsible fUr enforeing Title IX of the Fdication Amendments of 1972 {Tile
IX}. 20 U.S.C. Seetions 1681 ¢f seq., and its implementing regulation, 34 C.F R, Pan 106,
which prolibit discrimination on the basis of sex by recipients of Federal finaucial
assistance. The University recsives Federal financial assistance from the Prepartraent.
Therefore, it is subject to the requirements of Title IX.

Section 106.8{e} and (b} of the repulation implementing Title I zequires recipients to
designare a1 jeast one emplovee o coordinate its efforts fo comply with and carry out ifs
Titke X responsibilities, including the investigation of any complaint elleging fis
noncomplianee with Title IX or alleging any actions which weald be prohibited by Tigte
IX. T also requires the recipient to notify all of ity students and empioyees of the name,
office address, end telephone number of the appointed emmployee and to adept and publish
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grievance procedures for dhe prompt and equitable resolution of complaints alleging
prohibited actions. Section 106.9(8) requives recipients to dissemingte infarmation aboul
its nondiscrimination policy on the busis of sex and protections  againgt such
discrimination that are assured by Title IX,

34 CER. Section 1063108 and (b of the regulation mplementing THie 1X generatly
prohibits recipients from excluding persons from participation in, denying persons the
benefits of, or discriminating agalnst any person on the basis of sex under apy program
operated by the reciplent. These subsections prafibit recipients from taking any of the
following acticns en the basis of sex: treating persoss differently in the provision of amy
aid, service, or benefiy; subjecting persons o separate or differenr nules of behavior,
sanctions, or other weatment; discriminating againg! persons in the application of rales of
#ppearance; or otherwise Hmiting any individual in the exjoyment of axy righ, privilege,
advantage, or oppomunity.  Allegations of discrimination based on 2 sexuaily hostile
environment are evaluated under these provisions,

A sexually hostile snviromment exists when unwelcome sexual advanees, reguests for
sexval favors, and other verbal, nonverbal, or physical conduct of 2 sexual patere by
another smudent, a school employee, or a third party are sufficlently severe, persisient, and
objectively affensive as to limht a stmdents ability to participate in or benefit from an
educational program or aciivity or to create 2 hostile or abusive educational environrnent.
HOCR finds: (1) a sexustly hostile environment, {2} of which a recipient hes netice, and
{3} where the recipient has reacted with deliberate indifference and has not {aken action
reasouably caloulated to redress this hostile enviremment, OCK will determine that the
institution Is In violation of Title T

OCR's imvestigation of the allegations included an analysis of records and documents
pertinent tn fhe issues of the complaint, interviews, and statements by complainant and
University officials. Our findings regarding the ellegarions arc as follows:

Allegations arainst Professor Grubbs

Complainam errofled in the pursing course N540 dering ke Spring semesier of 998,
Professor Susan Grubbs (Grrubbs) was the complainant’s section instrictor and Professor
Iary Kollar (Kollar) was the coordinator for all seetions of the course, Complainant s
transeript reveals that he received a grade of € for this class,

Complainant maintains that Grubbs made derogatory statements about men that ereated o
sexually bostile ervironment. Specifically. complainant states that Grubbs Joked in class
that wordy deseribing women’s healih probiems started with the word “men”, b,
mengpalise, mensiruation, and menstrual cramps,  Complainant alse informed the
University that Grubbs made 2 comment on castrating her daughter’s masle tovs so thay
they would become fornale in appearance,

“The University has a discriminafion complaint process and a notice that states that sex
diserimination is lmpormissible. The University’s policy regarding sexual harassment is
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Found in the stedent’s handbook, The notice informs peaple that 2 person who faels that
he cr she is subject to unlawful sex discrimination may Hle & complaint with the
University's Diversity Resources and Fducational Services Office (DRES) If &
complaint 18 led, DRES ther conduets an investigation into the ellegations and takes
correctbyve actions if necessarv. If @ person is unhappy with the findings of the DRES, he
or she may appeel the decision,

In May of 1999, DRES received an emai] from compleinant in which he complained
about sexually bissed jokes and discriminatory groding practices. o an emall datwed June
1, 1999, complainant informed DRES thet the jokes and comments “were not directed
specifically towards [him), just his gender.” In an email deted August 17, 1599, DRES
reporied to complainant the results of its investigation inte the allegations. DRESY
concluded that there was no evidence of improper grading practices.

bn order for a sexually hostile environment 1o exist, o reasonable person must peroekve the
situation =5 one that is hostile and abusive. Addiinnaily, the conduct musl consist of
severe and pervagive ignguage or activity thut is of a sexual or gender-related naturs, The
sporadic use of genderrelated jokes and occasions: teasing vsnally does not create a
sexually hostile environmend.

In this case. the two comments described above were made over the cowrse of 2 semester
in 2 class that was composed of graduate students, Two comments of this natare ta
were made over an ¢xtended period of fime and in front of gradunie students are not
sufficent W constilute severe and pervasive conduct when viewsd from the parspective
of a ressonable person.  Accordingly, OCR concludes that there s insufficient evidence
that cemplainant was subjected 10 1 sexually hostile envirorenent.

Corplainent also maintains that he received n low grade, Le, a 32 percent, ﬁ‘om
beentse he refused atr invitation to dinner. The University, through fis conasel, maniams
that "Mas a policy against secializing with students and denfes that she invied
complainant to dinner.”™ The University contends that “complainant received o low grade
becgase of the poor quality of his paper and because he plagiarized cenxin sections of the
paper.” A review of the paper in question indicates that the verson who graded the paper
staled that o portion of the paper constituled plagiarism because complainant did not
indicate that he was directly quoting from 2 spurce when explicating & concept. Hence,
the University has presented evidence that the grade was net the produet of unlawfyl
sexual discrimination,

Muareover, complainant stated in & grade appeal fetter to the University’s President, Tir,
Gilley, that on subsequent assignments in the class he “averaged = B on all of my
remaining class requirements so that even with & 52 on one paper, | mEnaged o pess the
class with a .7 Accordingly, a5 the University correctly amalyzes this sequence of
evenis, it strains all reason 1o suggest [thal[fP™© would give bim one low grade and
then later give hity two higher grades if she P |wers retaliating for the
rejection of z dinper invitstion”  Henge, OCR finds imsufficient evidence that
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complainam received a low grade from PNPNC btte: he tumed down an elleged dinner
invitation from her

Allegation of rewliation and disperate eatment by PXTNEC)

Complainant next alleged that r?‘)(T)( retaligied against him for reporting (RX7)C)
sexually hostile remarks 10 the eSS0CEE dean. The retaliation teok the form of faling
complairant in ber ()C) |clinical course. Under the applicable CF R, regulations,

one can make a prima facie case of retaliation by showing the following elements;

I the student engaged in ¢ protected activity;

I the insifution was aware of the studert’s sctivity;

3. the institution to0k adverse action against the student; and

4. there was an apparent causal connection between the adverse aciion and

participation in the protected activity. There are several types of avidence
relevant t proof of ¢ cousal conocetion, Including: (1) closenvss in time

soween knowledge of the protecied activity and adverse action; () change in
treatment of the individual after the recipient had knowledye of the protected
activity and {3} weatment of the individual compared 1o olber simifarly
situated persons.

' these elements are esiablished, OCR inguires imto whether the instifstion hos a
begitimate, nondiscriminatory reason for taking adverse action against the studert. The
evidence iy then analyzed to determine whether the proffered reason is meredy a pretext
for reteliation.

Applying these elements to the facts of this case, cormplainant states that he complained
o the associate dean of the nursing school about Grubbs’s allegedly improper conduct,
OCR does ot have weitten evidence of this complaint to the associate doar, bul OCR,
will assume that such a complaim was made during the time I which complainan was
enrplisd in m course. This means that complainant engaged i a protected activity
and that the Umiversity was aware of this activity becauss complainant informed an
adminisiutor of the University of The allegations.

Hlowever, complainant did not fail sny course. Instead, complainant withdrew from
N34L A review of compleinant’s wanseript reveals that complainant withdrew from
Class N541 in the Fall semester of 1998, The University maintains that complainant
would have failed MN541 4 he had not been allowed t0 withdraw.” The University
asserts that the scasons why complainent was not in 2 posidon to pass the course was
because be “falled to show up for his assigned cases. was defensive with patients, failed
o adeguaisly take paticnt histories, and he failed to adequately evsluate the patients,
inchading preseribing penioiliin to a paticnt with a penicillin allergy.”

Pureuant to the University’s poliey, 2 student who fails 2 cfinical conrse is removed from
the nursing program. The Usiversity contends that compleinant was given seversl
options because of his poor performance in N341. One of these options was taking
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another clinival course, i.¢.. W372. In the Spring semester of 1999, complainant enrolled
mw NETY, and he received a C for that class.

I is argusbie that eomplainant is asserting that the University forced him to withdraw
from the course by threatening iv fail him. Accordingly, OCR will asswme that this is the
alfegation and that there is therefore information that sould support the contention that
the University took adverse action against compluinan: when ¥t allegedly forced him to
withdraw from N541 or face = failing prade,

OCR now examines whether there was an apparent causal connéction between the
adverse action and participation in the protected activity. Complainant was enrotied in
Grubbs's class during the Spring semester of 1998, and he complained 1o (he assecime
dean during 1his peried of time. Complainam withdrew from N521 during the Fall
semester of 1998, Le., the semester after he was enolled in Grubbs™s course. This meuns
that there s close temporal proximity between the protected activity and adverse action.

Hiowever, there is no evidence that the University changed ifs treatment of complainan
onece the University had knowledge of complainont’s profectod activity. A review of
eomplainent’s tanscript dees not reved any serfous academic dfficuldes
vompiainant was entolled m N541. Hence, it was not unti] ecomplainant was in danger of
failing o course, e, N541, that the University conferred with complainan regarding his
seademic situation and given options 0 prevent a situation that could result in his
removal from the program.  Accordiogly, there is insufficient evidence that the
Undversity changed iz treatment of complaimant affer ¥ recefved knowledge of
complainant's protected activity,

Mareover, there is insufficient evidence that the University treated complainamt iz 2
different manner than similarly situated individuals, A fomale student aiso experenced
academic difficuliies in 2 ¢lnival class. This female student was glven the option o take
arwther clinical class. Hence, both the famale student and commlainant were treated
sirilarly when faced with a failing grade in a clinical elass.

Additionally, the Universily possesses # legitimate, nondiseriminatory reason for taking
adverse action against complainant. The University has provided OCR the nates of the
agsociate dean that were made during the meeting on December 2, 1998, in which
complainant’s performance in the upcoming Sprng semester of 1999, NS72 ¢lass {i.c.,
the course corplainant took after his withdrawsl from N541) was discussed. Druring this
meeting, the clinical requirements for N572 were expressly articulated. In addition, the
criteriz for determining whether a site visit was unsatisfactory were clearly delineated. It
also was stated that the paper in the course would deal with the fssue of professionalism,
Finally, the notes avtieulate the skill avens that complainant needed to mmster in vrder o
pass the couese,

The University has therefore presented information that supports its position that
complatnant’s withdrawal from N541 was based upon the neutral, rondistriminatory
rezsons of poor performance in the class, There is no evidence that the Umiversity’s
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proffered reason is a pretext for unlawfl discrirsination.  Accordingly, OCR finds
msulficient evidence of retaliatory conduct by the University.

student when he took[”" course, 1.e., Class N5S72 in the Spring semester of 1948,
Specificaliy, it is alleged hat a retuming fomale student was not subject to the same
number of sile visit requirements that he {complainanty was subjected to and that ke was
reqguired o submit & different fype of paper for the course. However, as discussed zhove,
prior to the bepinning of Class NS72 the University delinéated in clear icrms
complainant’s requirements for the class N372. The number of site visits and the content
of the course paper are described in the notes of December 2, 1998, and these
requirements were developed in order to address complainant’s deficiencies in the
olinical aspect of his graduate education,

Complainani’s final alieiaﬁcn is that he was weated in 2 different manner than » fernale

The University avers that the femule stmudent’s deficiencies were not the came as
complainent’s,  This is the ressop why the fomale student did ot have the same
requirements for the course thel complainant was required o complete. Dr. Gilley hus
informed complainant of the denial of his grade appeal because there was “no reasen to
grant the reliel” requested. The evidence shows that complainast was required to zhide
by the WNITZ course criteria set ol in the meetng held on December 2. 1998
Consequently, OCR finds insufficient evidence that complainamt was treated in 2
Hesimilar manner to that of similarly situated female student on the basis of sex.

Hased upon the foregoing reasons and analysis, OCR finds ingufficient evidence that
complainant was subjeciad fo 2 sexually hostile environment or thet he was disoriminated
against based wpen s sex.  Furthepmele, there i insufficient evidence fhat the
University ook retaliatory action against complanant, Accordingly, OCR is cloging the
investigation of this complaint as of the date of this letler.

We apprecime the covperation extended by vou and vour staff dizing the investigation of
this complaint. If you have any questions rogarding this metier, please comnet LM
Thomas Falkicburg, General Attorney, ar (404} 562-6352, or me at (404) 5676345,
Thank you for youw cooperation in this maner,

Sinesrely,

T 1S ann

Vickie A. Barrows, Esquine
Team Leader, Team B



