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fir, Morris Marx

President .
University of West Florida
1180 University Parkway
Pensacols, Floride 32514

Dear Dr. Mars:

Ber Jomplaint #04-00-2082

On March 2, 2000, the .5, Departmen } erartmenty, Office for CivB
Rights {OCR} received 2 complaint from [RX7IC) [Complainant), whersin she
slieged discrimingtion on the basls of 58X egainst e University of West Florida

{University). Specifically, the Complainant alleged thet a faculty member subjected her
to sewwal harassment and that the University falled to Investigate her complaint of
sexuial harsssment, '

OCR s responsible for enforcing Tite D{ of the Education Amerdments of 1972 (Title
o0y, 85 amended, 20 L.5.5. Sections 1681 ef seq,, and s inplementing regulation, 34
C.F.R. Part 106, which prohibit discrimination on the basls of sex In any program or
aclivity recelving Federal fnancial assistance from the Department, The University s a
recipient of Federsl financial assistance and s, therefore, subject 1o the requirements of
Tithe T4,

The regulation implementing Title IX at 34 C.F.R. Section 108.8 (8) requires that the
University designate at least one employee to courdinate its efforts to comply with and
carry out s responsibiiitles under Title IX, induding the vestigation of any complaints
glleging any actions which would be prohiblted by Tile IX. The University must also
notfy all Be stugdents and employees of the name, office address, and telephone
agmber of the designated employee.  Section 106.80h) requires that the Universiy
adopt end publish grievance procedures providing for the prompt end equitable
resolution ofF student and emploves complaints aiieging anw action which would be
prohibited by Tide IX,
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Section 105.9(z) requires that the University notify students, employees and other

imerested parliss of its policy prohibiting discrimination on the basis of sex. The

notification  shell contain the Universit's prohibltion against discimination B IS

procrams and activities and it should identify he emplovee designated to handie
" romplains. '

The rmeoulstion implementing Tide I{ at 34 CFR. Section 106.33i(s] prohibits
discrimingtion on the basis of sex In the provision of any aid, benefit, or service offersd
by the recipient. The reguiation 2t 34 CF.R. Section 106.31(b) (1-4) and (7} provides
that & recipient shall not, on the basis of sex: treat one persen differently from another
in determining whether such person satisfies any requirement or condiion for the
orovision of such aid, berefits, or service; provide different aid, benefit, or services;
deny any aid benefit or service; subject any person to separate or different rules of
nehavior, sanciions, or other treatment; or provide significant assistance o any person
that discriminates on the basls of sex.

Sescesal harassmertt in the education conted can tske place in two relsted ways, The
first, called “guid pro quo” sexual harassment, occws when an employee of the
ingtitution conditions the granting of 2 benefit upon the receipt of seual favors from 3
student, or punishes the student for refusing to comply, A “prima facie” case of such
harassment ey Title I{ reguires a showing that the indwvidus! was subjected o
urwelcome sevusl advances and that the individual's reaction to the advances affected
mngible aspects of the student’s education.

The second, railed “hostile environment” sewual harassment, octurs whern one o mare
employess of the institution creste an atmosphers so infused with hostility toward
marbers of one sex that they alter the education environment.  To estabiish a “prima
facie” rase of such harassment under Title IX, i must be shown that the individual was
subfected to unwelcome sexual advances so severe, persistent and objectively offensive
that i alterad e educationsl environment. Under Title T, an educational institution is
able for a hosdle enwironment crealed by sexual harassment perpetrated by is
employees vpon shudents IF an official representing that institution had achual notie of
the harassment, reacted with defiberate indiffersnce, and hes not &ken aclien
reasonably calculated to remedy the suation.  In making environmental dalm
determinations, the objective “reasonsble person” stendard Is used to defermine
whether the harassment is sufficently severe or pervasive and whether the alleged
conduct is of » sewual nature.

In reaching & determinstion in this complaint, OCR's Investigation inciuded an on-site
visit to the University on July 27-28, 2000, and a review of documents pertinent to the
ksups of the complaint. During the onesite visi, -OCR- contucted. interviews with
University officials, staff and faculty, and the Complainant, During OCR's preliminary
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nvestigation, we found that the professor had previnusly filed a complaint of seasl
harassiment against the Complaint, which was mvestigated by the Undversity. OCR has
made the following determinations of fach

@

OCR has esioblished that the Universitys seus! bamassment polides and
procedures contain the names and telephone numbers of Undversily staff
responsible for the acknowledgement and investigation of complaints of sexwal
harasement.

OCR found that the Student Condudt Code (Code) containg the procedures for
sddressing sexual harassment complaints ggainst students.  OUR reviewed the
Code, which provides for both informal and formal levels of resolution. The Code
is published In the University’s annuat Academic Catalng and each vear's Student
Life Handbook, The University's Associate Vice President for Shudert Affairs (Vice
Pracident} s responsible for implementing these procedures.

OCR found that the Office of Equal Opporiunity and Diversity Complaind
Procadures  (Procedures) contzin the procedures for addressing seasl
harassment complaints against faculty. OCUR reviewed the Procedures, which
provides for both informal and formal levels of resolution. The Procedures arg
published on the Office of Equal Opportunity and Diversity’s extensive web site
that provides this information To facuity, saff and students. All shudents have an
e-mall account and computer access ab numerous locations on campus,  The
Ecjust Opportunity (E0) officer is responsible for implementing these procedures.

Both procedures are widely dissemingted throughout the Unversity, They
provide for the orompl and equitable resolution of complaints.  Both facutly and
students am provided with notice of the procedures and where o Hie complaints.
The procedures provide due process protections for the scoused. They provide
for an nvestigation of complaints and for & Torum Tor both parties o present
evidence, They have provisions to protect the confidentialily of the parties.
Notice of the disposition of the case is provided to the parties in wiiting. Finally,
there s an opportunity for appeal.

On Noverber 18, 1999 the Vice Fresident met with the Complainent and -
wformed her that a University professor had filed 2 complaing against her
alleging harassment. She was informed that the allegations would be reviewed
pursuant to the Code. “The Complainant was ordered to immediately caase and
desist from any contact with the professor. Durmg ﬁ}e meetsrag; the ﬁomp ainant
was provided & copy of the Code:
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O Novernber 38, 1999, during her initlal meeting with the Vice Fresident, the
Complainant indicoted that the professor was harassing her. The Complainart
did not state that the harassment was sexual In natwe.  The ¥ice President
axplained the grievance procedures to the Complainant and offersd to take her
statament,  She was informed that her siatement would be forwarded o the
Equal Opportunily Office because & was the office responsible for handing
comnphaings against faculty. The Complainant declined o give @ statement.

On Movember 23, 1999, the Complaingnt was formally charged with haressment
in vidiation of the Code. The Compleinant requested an adminisirative hearing
conducted by the Vice President.

I 3 letter dated November 29, 1899, the Complainant denfed that she had
smeally harsssed the professor.  She siated that the professor had sexually
harassed her by slamming doors and yelling at her.

On December 1, 1989, a hearing was held regarding the professor's charge of
seual harassment. The Assodate Vice President for Student Affsirs served as
the hearing officer, A summary of the minutes of the hearing indicated that the
Complainant admitted she seni the professor numernus e-malls that stated that
she was “fascinated and enamored” with him,  In addiion, & review of telephone
messages from the Complainant to the professor shower that the Complainant
called and left messages Tor the professor at ali hours of the night. Some of the
messages were affectionate in nature. The Compleinant admitted thal the
professor told her to stop making the telephone calls and serding the e-malls,
but she continuad,

The Complainant was given an opportunity to. present evidere to rebut the
nrofessors charge of sexual harassment and support her afiegation of sexual
harassment. The Complainant contended that her actions were Dased on her fear
of the professor’s aggression. She stated the professor iooked at her Rmny and
that she belleved the professor was infatuated with her. The Complainant did
not produce any additional evidence or information.

On December 7, 1000, the Vice President for Student Affalrs Issued his raport,
Actording to the Vice President, the eviderce indicated that the Complainant had
enpaged In harassing behavior toward the professor.  The Complainant was
determiner o be stressed and unable to commumicate proparly.  As B
consacuensce of having harassed the professor, the Complainant was required to
receive counseling related to stress management and proper coremunication.
The University was to approve the counselor before the Complainant underwent
counseling, Tn addition, the Complainant was permanently restricted (g-malis,
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nhone messapes o contacts through third parties) fom contecting the
professor. The Complainant was notified that she hed five duys & appesl the
hearing dedsion.

Bl On Jenuary 7, 2000, the Compleinant filed 2 formal complaint with the
University's Vice President for Bousl Opportunity and Diversily, whersin she
aBeged that = professor discriminated against her on the basis of sex
Spacifically, the Complalnant alleged that the professor filed harassment charges
agalnst her which were false.

P According to Unbversity officials, the Complzinant provided Information that she
aleged supported her allegation of sexual harsssment. The information Included
the Movember 29, 1999 letier submitted to the Vice President and a st of
witnesses that the Complainant steted would verlfy her allegstions. Her
compleint was refemed fo the University’s Assistent Diector for Eous
Opportunity and Diversity (Director) for investigation.

e As part of the University's infernal Investigetion of the Complainent’s allegation,
the Director reviewsd the records and documentstion from the previous
harassment compiaint fled against the Somplainent, terviewsd witnesses
provided by the Comploinant, interviewed the professor actused of sexusl
harssement and the Vice President. With regard to the wilnesses that the
Complainert siated could verify her allegations, the Director determined that
none of the individuals had knowledge of any acts by the professor that could be
considered sewal haressment,  OCR also interdewed the professor. He denled
the Complaint’s allegation thet he sexually herassed her, The professor esserted
that the Complainant sexually barassed him.

e in o fetter dated February 9, 2000, the Director Informed the Complainant that
after reviewing the documentstion and inferviewing the wilnesses, & was
determined that a new investigation would not be conducted. The Director
stated that the Vice President had properly reviewed the sliegations contained In
the complaint, The Complainant was provided a copy of the Unbeersity’s
Harassment Prevention Brochors, which contained detefled information on the
types of behovior which may constifute sexual harassment.  The Complainant
was instncted to contact the Office for Student Affalrs for any corcemns
regarding her complaint.

% In & letter dated Februaey 16, 2000, the Compiatnant requested an appeal of the
December 1999 determinztion made by the Universitys Office for Student
Affairs, which found her responsible for hersssing the professor. The
Complainant sated she missed the five day deadiine for fng an appesl
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because she did not reslize until Janwary 7, 2000, thet the oprofessor had
sexually harassed her. In g letler dated February 23, 2000, the Vice President
for Student Affairs Informed the Complainant that the office would be unable o
consider her appeal, due to her fallre o fle an appeal within the prescribed

= five day timefreme.

Based on the above facts, OCR found insufficient evidence {o estsblish a vickation of
Title IX. The evidence was insuffident to show that the Complainant was sexually
harassed or that the University failed fo appropristely investigate the afiegation after
the Complainant contacted the University and Informed them of the charge. Therefore,
OCR Is ¢losing this case as of the date of this letter.

Thank yvou for the cooperstion extended to OCR by you and vour staf¥, If vou have
guestions regarding this matter, please contact Ms Ledondria Hunter, General Attorney,
&t {404) 562-54561 or me, at (404) 562-6368.

Cynmza M. Stewm
Team Leader

cor Ms, Juile L. Sheppard
General Counsel






