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{Jear Dr. Ramsay:
This letter is to notify you of the determination by the U.S. Departmenl of Education {the

Department), Office for Civit Righis (OCR), regarding ‘the above-referen
the University of Marylend, Baftimore (the University). The Complainant/2)(7)(C)

alleges that the University discriminated against her on the bases of race (ARiCan-AMencarnt)
and sex by failing to address her complaints of different treatment, relaliation and racial and
sexual harassment by various. University staff including a clinical instructor In Nursing 511
Psychiatric/Mental Health Nursing (allegation #1).

The Complainant also alleges the University retaliafed against her because she fited complaints
of different reatment, retalistion and racial and sexual harassment with the University through
its grisvance procedure and bacause she suggesied to University staff that her aforementioned
complaints warrant an investigation by OCR. Specifically, the Complainant alleges that the
University retaliated againgt her by: denying her the opporiunity fo register for course Nursing
508 Community Health Nursing {aliegation #2); requiring her to register for course Nursing 514
Adult Health MNursing (allegation #3); subjecling her io inappropriate requirements for an
independent Study course (allegation #4);, and, dismissing her from Nursing 511
Psychiatric’/Mental Health Nursing (which resulted in her dismissal from the University)
{allegation #5).

QCR is responsible for enforcing Title Vi of the Civil Rights Act of 1964 (Tile VI), 42 US.C. §
2000d et seq. (Tie V1), and ifs implementing regulation at 34 C.F.R. Parl 100 which prohibit
discrimination on the basis of race, color ‘or nationat origin in any program or activity receiving
Federal financial assistance from the Department and Title IX of the Education Amendments of
1972 {Title 1X} and its implementing reguiation, 34 C.F.R. Part 108, which prohibit discrimination
on the basis of sex by recipients of Federal financial assistance from the Department. The
regulation implementing Title VI of the Civil Rights Act of 1964 (Title VI), at 34 C.F.R. § 100.7(e),
prohibits retaliation against an individual who exercises his or her rights uncer Title VI by filing a
complaint or for participating in an investigation or proceeding thereunder. That prohibition is
incorporated by reference into the Tille IX regulation at 34 C.FR. § 106.71. Because the
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University receives Federal financial assistance from the Depariment, it Is subject to the
provigions of Title Vi, Tile [X, and thelr implementing regulations,

Regarding allegation #1, the Complainant afleged the University discriminated against her on
the bases of race and sex by failing to appropriately address her complaints of different
rreatment, retaliation and racial and sexual harassment by various University staff including a
clinical instructor in Nursing 511 Psychiatric/Mental Heatth Nursing. However, OCR found that
the Complainant filed a grievance with the University that contained the same allegations onthe
pases of race, sex and retaliation as those fled with OCR.  The University conducted an
investigation of the Complainants allegations, which included a revlew of student records,
documentation provided by the Complainant to support her allegations and inferviews of the
Complainant, students and facully. The University issued a letter of findings on July 2, 2008,
that found na evidence of discrimination, retatiation ora violation of University regulation, poficy
or procedure. As such, OCR determined that its review of these issues would initially focus on
ihe internal investigation conducted under the University's grievanee process. After reviewing
the University's investigative file, QCR has determined that, with regard to the allegation of
different treatment, rotaliation and racial and sexual harassment by facully, the Complainant
was provided a comparable process under comparable legal standards urder the Unlversity's
internal grievance process to that which she would have received by QCR. Accordingly, this
allegation is being closed administratively because the allegation has been rescived.

The Complainant's University Grievance'

By letter dated September 17. 2008, OCR informad the Complainant that because she filed her
allegation with the University and the University completed an investigation, OCR's action would
be limited io a review of the University's investigative process. We have completed our review
and have determined that the University adequately and fully addressed all matiers
encompassed in her first OCR allegation. That is, the University addressed the Compiainant's
April 2008 complaints to the- Lecturer about the Clinical Instructor's behavior, and adequately
handied the Complainant's formal May 2008 complaints alleging the same behavior by the
Clinical instructor as well as the Lecturer's earlier mishandiing of her complaint and subseguent
retafiation. Accordingly, the first OCR allegation is being closed administratively because the
allegation has been resoived.

OCR learned that the Complainant alleged that the University subjected her to racial and sexual
harassment in an April 15, 2008 letter to the Deen, followed by a May 28, 2008 addendum
letter. Generally, the frst letter asserts that the Complainant became. uncomfortable with the
Clinical Instructor’s comments, she complained to the. Lecturer about this, and the Leclurer
ignored the effect that the comments had on the Complainant and did not give the Comgplainant

' On April 15, 2008, the Complainant filed -a complair! under the University’s grievance procedures that
the University discriminated against ber on the bases of race (African-American) and sex by failing to
address her complaints of differsnt treatment, retaliation and racial and sexual harassmant by various
University staff including & clinical ingtructor in Mursing 511 Psychiairic/Mental Health Nursing.  On or
about June 20, 2008, the University provided the cutcome of its investigation of the Complainant's ©
complaint to her. The University found no evidence of discrimination, retaliation or & violation of University
regulations, policy or procedure and afforded the Complainant the opportunity to appeal fis findings. COn
June 25, 2008, the Complainant informed the Unlversity that she disagreed with the University's
determinafior  but did not provide additional isformation to the University to support her
disagreement/appeal. On July 2, 2008, the University upheld its finding and provided the outcome of ifs
investigation to the Complainant.
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an opportunity to cease interacting with the Clnical Instructor.  The letter identifies several
comments made by the Clinical Instructor, The letter states that the Complainant was burdened
by being given an alternative site for some. of ‘her work, and that the arrangemant “could”
provide the Clinical Instrucior the opportunity lo-subject-her 1o further harassment and “possible
retaliation.” The addendum letter asserts {hat meetings the Complainant had with the Lecturer
on Aprt 4 and 11 were themselves "discriminatery and relaelistory.” I stales that the Lecturer
toid the Complainant, “¥ you said [the Clinical Instructor] touched you, you know | wouldn't
believe you® ai the fist meeting, and mentions that the Aprt 11 mesfing was when the
Complainant was given an alternative assignment but was stil required to attend the Clinioal
Instructors morning session,  The addendum identifies the following additionat acts of
retaliation; the Lecturer denied the Complainant an opporiunity 1o view an exam and related
materials; required the Complainant fo attend face-to-face meetings; and, scheduled and then
rescinded an “offer” that her exam and clinical be on the same day. 1 also states that after the
first iefter of complaint was filed, the Complainant was subjected to different treatment in
grading her for the Nursing 511 course.

Pursuant to the Title Vi and Tille 1X implementing regulations, once notified of raclal and sexual
harassment, & recipient musl adequately respond and, depending on the facls, lake interim
measures pending the outcome of the investigation. OCR reviewed the University's.
invastigatory record to determing whether ali of e allegations were investipaied and whether
appropriate legal slandards were applied. We considered whether an adeguate, refiable, and
impartial investigation of the compiaint was done, and whether the Compiainant was provided
the apporiunity to present witnesses and other evidence. OCR also corsidered whather the
Urniversity's investigation fully and appropriately addressed the legal issues raised in the
complaind, including her concerns that she was inifially denled the opportunity to cease
interacting with the alieged harasser and her concern thet when alternative arrangerments were
made, these burdened her. Finally, OCR considerad whether there was evidence gathered
during the investigation i support the conclustons reached by the University.

The record of the investigafion indicates that on May 19, 2008, and at several points thereafter,
the Compiainant was given the opportunily to provide witnesses and other evidence. The
University reports that she did not provide any evidence beyond what was in her compiaint letter
and addendum letter, except for an intake form and a document written by the University
concerning dlinical expectations.  Therefore, OCR determined that the Comgplainant was
afforded the opporiunity to present witnesses and provided evidence in support of her
complalnt.

OGR found that two attorneys served in the capacity of investigalors. Regarding the alleged
discriminatory conduct, they interviewed the Complainant, the persons named in her compalaint
and five student witnesses. The investigating atforneys. were not named parties or otherwise
implicated in the complaint allegations that were being investigatad, In addition o requesting
documentation from the Complainant, the attorneys collected and reviewed documentation from
the University personnel, including e-mails, letters and other course-related materials relevantto
the Complainant’s allegations. Throughout the investigation, they developed and maintained a
record of their investigation. Thereafter, they complled their findings and conclusions in.a written
report, which was supporied by the record that was created, and submitted it for review. The
University then prasented this report to the Complainant.

OCR finds that the University's investigation was sufficiently therough and a legal standard very
simitar to that which OCR would have used was applled by the University, In making a
determination as 1o whether racial or sexusl harassment oceurred, and it so, whether it was
sufficient o create a hostile environment, CCR would, depending on the facts, evaluate severaf
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factors. Such faciors inciude the context, nature, stope, frequency, duration and location of the
alleged discriminatory comments, acts or incidents, as well as the ages, number, and
relgtionships of the persons involved, Bimilarly, OCR notes that the University first sought to
determing whether the alleged conduct occurred, and If # did, whether it was based on race or
sex and whether it was sufficient {o create a hostile erwironment based on race or sex. We
have defermined that in investigating the Complainant's complaini, the University coliscted the
accounts -of five ofher students as well as the Comptainant and two instructors, weighed all of
this evidence, and considered whether prohibited haragsment occurred. Based on alt of the
interviews conducted, the University determined that many of the situations the Complainant
described ccourred, but that her characterization of the Clinlcal Instructor's aclions.as racially or
sexually discriminatory was not credible.  With regard to the Clinical Instuctor's aclions, the
University found some to be, at most, imprudent, but corcluded the conduct did not meet the
definition of harassment. This is the kind of jegal analysis that OCR conducts in its
investigations.

In making a determination as to whether the University responded adeguately to the
Complainant's complaints to the Lecturer while the clinical was still under way, the investigating
attorneys determined that she did not allege during the Aprit 4 and 11 meetings that she had
been racially or sexually harassed. Nonetheless, the investigation established that the Lecturer
responded o her concems promptly, sometimes answering multiple e-mails in a single day and
on weekenids, gave her an additional opportunity to provide as much information as she chose,
discussed with her alternative clinical sites, and offered her a means for the grading of her work
to be reviewad by soimeone ofher than the Clinical Instructor. As interim measures pending the
outcome of the University's investigation, these actions were sufficient. QCR also found that the
Universily addressed her complaint that an exta burden had bean placed on her in these
matters, and her aliegation that her grading was different from other students.

Accordingly, QCR hes detenmined that the University responded appropriately fo the
Complainant's allegations of sex and race discrimination and retaliation with a prompt and
thorough investigation and we consider the University's resolution of these allegations as having
met OCR standards. Overall, OCR's review delermined that the University's complaint
invesfigation process ss applied 1o the Complainant was, adequate, reliabie and impartial. In
our review of the detafed and thorough investigative report, OCR further determined that the
University's processes, both in terms of the investigation conducted and the legat raasoning
used, were comparable to OCR's standards and legal analysis. Therefore, OCR considers the
Complainant's first allegation to have been resolvad by this invesligation and we are closing this
allegation administratively, in accordance with our complaint resolution procedures.

Retaliation

The Complainant's retafiation aflegations were not addressed as part of the internal grievance;
therefore, OCR conducted an investigation of these allegations. OCR has determined that, with
regard to the Complainant's retaliation zllegations, there is insufficient evidence to support a
finding of noncompliance. The reasons for OCR's decision are explained below,

The Complainant aifeges that the University mtaliated against her because she filed her
complaints of differert treatment, refaliation end racial and sexual herassment with the
University through its grievance procedure and because she suggested to University staff that
her afarementioned corplaints warrant an invesfigation by OCR. In order to establish a prima
facie case of retaliation, OCR must review the evidence fo establish the following elements ofa
retaliation claim: 1) an individual engaged in an activity protected by the regulations and laws
enforced by OCR; 2) the recipient had notice of the individual's protected activity; 3} the
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recipient took an adverse action contemporaneous with or subseguenti to the protected activity,
and, 4) there was a causal connection befween the protected activity and the adverse action, if
any one of these elements cannot be established, OCR will not find 2 retaliation violation,
However, if all of these elements establish a prima facie case, OCR next considers whether the
recipient has identified a legitimate, non-discriminatory reason that is not pretextual for taking
the adverse action or whether the recipients slated reason is a prefext for retaliation. A
showing of pretext is sufficient {0 support a finding that the complainant was subjected to
retatiation, '

Regarding allegation #2, the Complainant alleges that the University's denlal of her opportunity
to register for course Nuwrsing 508 Community Health Nursing (Nursing 508) was retaliation,
OCR #nds the Complainant established a mrima facie case of retaliation under this allegation.
However, the Universty offered a legitimate nen-discriminatory reason for not permitting the
Complainant 1o register for Nursing 508. Specifically, the University asserts that the
Complainant faled to teke and pass a mandatory prerequisite for the course (Nursing 514 Aduft
Heaith Nursing).

The University’s School of Nursing {SoN} MS Clinical Nurse Leader {CNL) Pian of Study siates
that Nursing 514 is a preveguisite for enraliment in Nursing 508. The course sylfabus for sprng
2008 semester Nursing 514 states, “Prior o the stari of the clinical experiencel,] the student
must pass a medication calculation examination. Passing score is 100%. The student will be
given a total of three (1) attempts to pass.the exam.” While the Complainant enrolied in Nursing
514 during spring 2008 semester, she failed a mandatory medication calculation exam and
withdrew from Nursing 5%4. Therafore, the Complainant did not meet the requirements for
passing Mursing 514 and. was not permitted to enroll in Nursing 508 because she had not
completed the prerequisite.  Alihough the University acknowledges that another CNL studerst
enrolled in Nursing 508 without the proper prerequisites in spring 2008 semester, the evidence
indicates that once the University discoverad the error, it withdrew the other CNL student from
Nursing 508 and that student did not receive credit or a refund for the course. On December 4,
2008, OCR e-mailed the Complainant and requested that she provide further information lo
support aliegation #2. The Complainant was unable o provide evidence that the University's
proffered legitimate non-disoriminatory rationale is prelext for retaliation.  As such, there is
insufficient evidence o find that the University's denial of the Complainant's opportunity o
register for Nursing 508 was unlawful retaliation.

Regarding allegation #3, the Complainant alleges that the University required her to register for
course Nursing 514. However, the University offered a legitimate non-discriminatory reason for
requising the Complainant to register for Nursing 514 before taking other courses. Specifically,
Nursing 514 is a prerequisiie for other CNL dinical classes, such as, Nursing 508, Nursing 523
Clinical Nurse Leader Practicurm: {(Nursing 523) and Nursing 525 Clinical Nurse Leader {Nursing
525). According fo the Universily, it advised the Complainant to take and pass Nursing 514
during fall 2008 semester so that she would be able to complete other clinical classes, {ie.,
Nursing 523, Nursing 525} and thus complete the CNL program without delay. Furthermore,
CNL students are required to satisfactorily complete Mursing 514 in order to earn @ CNL degree.,
The Complainant has provided no informatfion fo support her claim that the Universily
requirement that she register for Nursing 514 was adverse since il was needed to satisfy the
University's requiremants for earning a CNL degme. Furthermore, thars is insufficient evidenoe
to find that the University's legitimate non-discriminatory reason for having the Complainant take
MNursing 514 was pretext.  As such, there is insufficient evidence 1o find that the University's
requirerent that the Complainant register for Nursing 508 before taking other classes was
unlawful retaiiation. .
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Regarding allegation #4, the Complainant aleges that the Universily subjected her to
inappropriate requirements for an Independent Study (1S} course during fall 2008 semester.
The requirements for an IS cullined in the University's M3 Handbook stale, "The student and
faculty member who will guide the independent study establish mutually agreed upon objectives
and evaluafion criteria, from which the specific requirements of the prciect follow...” An
“independent Study Agresment’ form is signed by both the student and facufty member. The
University informed OCR that the Complainant registered and took a twe credit hour IS Nursing
828 course in fall 2008.

During a Septermber 8, 2008 telephone conversation with OCR investigator Beth Cavaliucei, the
Complainant stated that the University subjected her fo inappropriate requiremenis for 1S
Nursing 628 but failed o provide specific information regarding her allegation. In a December 4,
2008, e-mail to the Complainant, OCR requested that she provide specific information regarding
her aflegation, but to dale, the Complainant has not provided any information o support her
allegation. Duwing a January 22, 2008, tsiephone conversation with Ms. Cavallucel, the
Complainant staied the University assigned her a grade of “F” for 1S Nursihg 628 because she
failed to submit apprmpnate paperwork, and that the University required her to get approval
from a faculty member in order to enroli in that course.  However, the Complainant failed to
clarify whal paperwork to which she referred and #f the required facuity approval for 1S Nursing
628 differed from the requirements. for 1S course approval outlined in the MS Handbook.
Nonetheless, the evidence indicates the Compiainant was actually enrolled in IS Nursing 628 in
fali 2008 after she fied her OCR complaint, Based on this, it remains unclear 1o OCR what the
Complainant meant by "inappropriate reguirgments.”  In order to estabiish the adverse action
element of 2 prima fade case of retaliation, OCR must find that an individual suffered a lasting
and tangible harm as a result of the recipient’s actions. In the present case, hecause the
Complainant has not arliculated exactly what she meani when she alleged the University
subjected her to inappropriate requirements for an IS course during fall 2008 semester, OCR
can neither discern nor assess whether the action she a Eeges is adverse. As such, there is
insufficient evidence to find that the University engaged in unlawful retaliation regarding this
sllegation.

Regarding aBiegation #5, the Complainant alleges that the University dismissed her from
Nursing 511 Psychiatric/Mental Health Nursing {Nursing 511), which resulted in her dismissat
from the University in fall 2008. The Complainant informed OCR that she aitempled to enroll in
Nursing 511, a dlinical course, during fall 2008 semesier and provided the necessary
immunization requirerent for a tuberculosis test (PPD), which is 8 University requirement for
enroliment in clinical courses, but the University would not permit her to enroll in Nursing 511,
The University refuled the Compiainant's accouny, asserting that she did net provide proof of the
required PPD immunization despite #ts repeated requests.  According fo  University
documentation issued prior fo fall 2008 semesier, the compliance deadline for the PPD
immunization for fall 2008, semester was August 1, 2008, and a ONL student’s immunization
must have been valid fwough November 2008, Each semester, the University provides clinicat
information sessions for GNL students in order to provide students with necessary dates and the
process for clinical registration. The University alsc posts the same information on its websie.
The University requires that each student must submit the results of the PFD soreening
performed within 12 months of the date of the student’s enroliment in the clinical course fo
University Student HMaalih,

Between April and September 2008, the University informed the Complainant &t least seven
times via e-mail ihat # did.not have her reguired PPD immunization and that proof of the PPD
immunization was required In order for her to enroll in Nursing 511. However, despife the
University not recelving confirmation of the Complainant's PPD immunization by August 1,
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2008, it aliowed her to enroll in Nursing 511 and extended its deadiine until September 10,
2008, for her fo provide proof of her updated PRD immunization.  According to the information
provided to sl University CNL students, attendance for ali classes, clinicals and orientation
sessions for Nursing 511 is mandatory.

in an August 20, 2008, ewmall, the Universily informed the Complainant that her TB (PPD) skin
test expired on August 15, 2008, and updated documentation from her regarding the
immunization was necsssary. The Complainant coatinued to inform the University that she in
fact provided the required information to Student Health. The University continued to inform her
that it had not received the required information. While the Complainant provided OCR with
evidence that on September 4, 2008, she sent information regarding a PFD immunization from
March 2008 to the University, she did not provide OCR with evidence that she had provided the
University an updated PPD immunization, (one that was valid through November 2008). In a
September 8, 2008, e-mail, the University informed the Complainant thal & had not received
proof of her updated immunization, and the University needed (o provide health clearances o
the clinical site by Seplember 10, 2008. According to the University, as of September 10, 2008,
the Complainant still had nof provided the required PPD immunization, so it withdrew her from
Nursing 511.  While the University received proof of the Complainant's PPD updated
imrmunization on September 11, 2008, the University withdrew her from Nursing 511 because
she had not provided the required updated PPD immunization and had missed the orientation
and make up orientation sessions. The Complainant acknowledged to OCR that her absences
from: those sessions were unexcused.

OCR finds that the University has provided a legitimate non-discriminatory reason for s acltions
that is not pretextual. Although the Compiaginant maintains she provided the information about
her PPD, she was aware that the University did not believe they had her #PD. The importance
of the test was also known to the Complainant. OCR alsc found that ihe Universily extended
the deadiine for the Complainant fo submit her PPD, which does not suggest a motive to
retaliate. The University withdrew $he Complainant from Mursing 511 in fail 2008 because she
did not submit the required PPD-immunization prior the extended September 10, 2008 deadiine.
As such, the University arliculated a legitimate non-discriminatory reason for withdrawing the
Complainant from Nursing 511 in fall 2008, and there is insufficient evidence that the
University's reason is pretext for unlawful retaliation. Therefore, there Is insufficient evidence to
find that the Complainant's dismissal from Nursing 511 in the Fall 2008 semester was unlawiul
retaliation,

Under the Freedom of information Act, # may be necessary fo release this document and
related correspondaence and records upon request. i OCR recelves such a request, OCR will
seek to profect, to the extent provided by law, personal information that, if released, could
constituie an unwarranted invasion of privacy.

Federal regulations prohibit recipients of Federal financial assistance from taking actions which
intimidate, threaten, coerce or discriminate ageinst individuals who exergise their statutory
rights, or because they fiked a complaint or are taking part in the complaint resolution process.
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if you have any quesiions or concerns regarding OCR's case determination, please contact
Team Attorney Randle Haley at (215) 6568-8532.

Sincerely,

Lousnn Pearthree
Acting Chief Attorney
Phifadelphia Office



