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ALSO VIAFAX TO 207.629.4048

John Fitzsimmons, £4.0. President
Maing Communily College System
323 Stale Street

Augusta, Maine 043530

Ee: Compliance Review Nos, 01-08-8001
through 01-05-6007

Dear President Fitzsimmons:

Thig is o inform you that, effsctiva the date of this letter, we, the United States
Bepartment of Educetion, Offise for Civit Rights {DCR), have closed the investigation
phase of the above-referenced compliance raviews. We conducted the reviews under
Title X of the Educatfon Amendments of 1972 (Title 1X), which prohibits discrimination
or the basis of sexin federally assisted sducation programs. We alse noted areas of
noncompliance refetive to Section 504 of the Rehabililation Act of 1973 (Section 504}
ard the Americans withDisabilties Act of 1990 [ADA), for which we have anforcement
authorty for Title §. Because the seven communily colleges (colleges) that comprise
the Maine Communily College System (MOCS) receive Foderal financiat assislance
from the United States Department of Education, they are subject 1o the requiremernis of
Title 1% and Section 504, They are subect to the requirements of Tille Il of the ADA
because they oparate a public post-secondary education program,

MOUS agread 1o take action 1o address the areas of noncompliance,
ihat we identified and to provide lo us, within 30 calendar days of the da
evidense of implamantation of the action. The aclion and the evidenoe ae identified in
the enciosed resolution agreement that the college presidents signed belween August §
and 11, 2005

The issues thal we addressed, the applivalile legal standards, a summary of our
firviing s, and & summary of the action thal the colieges and MCCS agreed {0 take
foltows. During s telephane conversation art July 29, 2005, we provided more
infermation about our findings 1o Derek . Langhauser, General Counsel, Par
Mr Langhauser's request, following the conversation, we faxed fo i suge
improving areas that arg in compliance,

Hons for
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Our reviews consisied of a desk analysis of data, including analyzing relevant polici
and procedures, that each college and that Mr. Langhauser submitted: a desk an
of information that we obtainad from each college’s internet site and from MCCS
internet and intranst sites; and interviewing each colfege's Title IX Caordinator and
Wr. Langhauser, We anafyzed a sample of publivations (including internet sites} and
notices. and he complaint procedures, Tor gach of the seven colleges. Ye also
analyzed the relevant provisions of the five colleciive bargaining sgreements that some
of the colleges and Mr. Langhauser identified fo us and the MCCS’ Sfudent Code of

Conduet.

Legal standards

The legal standards that are applicable o these compliance reviews ars 34 CE.R.
£87106.8(a) and {b), and 106.9(a). Other lagal standards for which we found aress

of noncompliance during the conduct of thase reviews, which convern pre-employment
inguiries on the hasis of sex and disablily, respectively, are 34 C.F R £§306.60

and 104,14, The civil rights laws Tor which we have enforcement authority encourage
soordination of aompliance, such as in regard to designation of responsible amployas,
complaint procedure, and nolice of nondiscrimination.

Summary of farts and analysis

Each coliege has designated & responsibie emplayee, &s required by 34 CE.R
5106.8(a). However, some of ihe designated employees appear 1o lack knowledge
about af loast some af the reguirements of Tiile 1X refative 1o these reviews. Genarally,
nare of the colleges is in compliance with §108.8(b}), complaint procedure, or with
5106.8(a), nolics of nondiscrimination,

The areas of noncompliance that concern 34 C.F R, §§106.8(b}, 106.5(a), and 10660
are surnntarized in this letter. Also summarized in this letter are the areas of
noncompliance with, and concerns about, other ol rights laws for which we have
enforcement authonly, such as Section 504, which were noted when analyzing
information refative o these reviews.  The terms "complaint procedure” and "grievance
procedure” are used interchangeably in this ktter,

Designated employee, 34 C.F.R. §106.8(a). This seclion of the implemanting
regisfation recuirss a recipient of Federal financial assistance, such as the colleges, to
designate at least one emgloyee 1o coordinal@ its affons 1 comply wilh and to carry ou
its responsibiities under 34 C.F.R, Part 108, including investigating any complaint
communicated o it alleging Hs nencompliance with, or alleging action that would be
prohipiied by, 34 CF.R. Part 108, This section of the implementing regulation also
requires a recipient to nolify 21l students and empiovees of the narme, cffice address
and lephone mumber of the designated empioyeea(s).

H
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e issup/Designation of responsible employes: Whsther the college has desipn
st one employes to coordingle its eiforts o comply with and to carry out s
respongioiities under 34 C.F R Pant 106, including investigating any complart
communicated to 1 alleging it noncompliance with, of sheging action that would be
profibited by, 34 CLF.R. Pail 106

Exch collepe hes designated at least one amployee, its respective affirmative action
officer, to conrdinate its efforts 1o comply with and to cary out s responsibifiies
under 34 C.F R Fad 108, including investigating any comolaint commuricated to the
cofisge alleging the colisge’s noncormpliance with, or alleging action that wosla b
prohibited by, 34 C.F.R Perl 108 (Tille X comrdinator). The knowledge about the
renuirarnants of 34 CF.R. Parl 108, particuiarty relative 1o studerts, such ag in regard
to §106.8(bY, complaint procedure, and §108.0(a). notice of nondiscrimination, varies
armong the coordinaloss.

lssueNotification of responsible employee: Whether the oollege has notified al
students and emplovess of the name, office address, and telephone number of the

designated responsible employes(s).

Each college has notlfied all studenis, employees, and Hird parties of the name, office
address, and tefephone aumber of its Title X cocrdinalor. Examples of the ways in
which sach college notifies are during ordentation activities and vig poetings on Campus.

Conclusion for 34 G.F.R. §106.8{a) The colleges are in compliance with the
requirements of 34 CF.R §106.8(a), relative 1o our reviews, because sach of themn has
designated a ragponsiple employes and has provided notification about this person.
Mowever, the colleges andlor MCCS may wish 1o ascerlain hat each college’s Title (X
coardinaior and, as applicable, other persons who have ratated doties and
responsiblities {others), possess the competencies and skills necessary for them o
affectively sxacte thelr Tite X duties and respensibiiities, such g, bub not imited o,
acministening the comglaint procedures. Suggastions sbout this were inciuded i7 the:
formation Ratwe faxed to Mr. Langhauser on July 24, 2005,

Complaint procedure, 34 C.F.R. §106.8(b). This section of the implementing
reguiation requires  recipient o adopt and publish a grievance procedure that provides
fror e prarapt 2 equitabie resolution of coraplaints alleging any action that wisift be
prokibited by 34 CFR Parl 108,

i

s Issue/Adoplion and publication of a complaint procedure: Whether the' collage
nas ziopled and publishad a complaint procedure that provides for the prompl
and equitante resolufion of complaints alleging any action that wouid be prohibited
by 34 CF.R Part 108,

dopted and published a glievance orocedure o
slve: camplaints that students and employeaes may file alleging any action thal would
pronibiied by 34 C.F.R, Part 108, According 10 e Mr. Langhasuser, the procedurs 160
to use 18 in the respective collective bargaining agreermant, ard the
slndents to use s in the Student Code of Conduct. We discussed with him
ctive bargaining agreemenis nor the Student Code

Each colege reported that 1

o
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of Conduct incorparates a procedurs that satisfies the requirements of §106.8(1), as
s zad below.

Crity four of the five collective bargalring agreements appear w0 have an arlicle thal is
gntitled "Complainis and invesligations.” The arficle pertains 1o complaints made
against members of the bargaining unit by parties oulside of the coliege. The five
agreements have an articie thet is entitied "Grievance prosedure” Each agresmant
states that the procedure is for addressing a dispute about the interprelation or
application of & specific fenm or provision of the agreement.  For these reasons, for
axample, a complaint prossdure is not avallable for the use of all employees, for a
student to file an slegation of sex discrimination agains! an empioyee, or for an
emploves 1o fie an allegation of sex discriimination against another employss. Thus,
aeither the complaint nor the grievance clauses of the collective bargaining agreements
srovide sludents or employees with a complaint procedure praseribed by 34 CF R
108.6(L)

The Student Code of Condiuef prohibits, among other things, general “acts of
discrimination” and general (but not specifically sexual) harassment and inlimidation,

In refevant part, it states, “This Code applies in addilion to other College and System
policies and requirements, focal ordinances, and stale and federal laws " | ideniifios
prohibiticns and sanctions, and it incorporates g “procedure” for determining if & violation
of the Code has ccourred.  Whils i is possible-that a student could raise an allegation of
sex discrirmination complaint under the Code, the procedure does not provide a means
of redress for studenis aieging noncompliance by the Colisge or by members of the
Dolege community regarding concerns about sex discrimination.  Based on this
iformation, we have determinad that the procedure that is contained In the Code does
not satisfy the corrplaint procedure recquirement prescriped by 34 CF.R. §106.8b).

Conclusion for 34 C.F.R. §106.8{b): The cofleges are not in compliance with the
requirernents of 34 CF.R. §106.8(b}, refalive o our reviews, because neilner the
coitective baraining agreements nor the Studend Code of Conduct incorporales 2
complaint procedure that satisties the requirements of §106.8(b).  The collective
baryaining agreemenis are deficient because all employses are not covored by &
eoflective bargaining agreemeant and the collective bargaining agreements do nol
ncorporate procedures for students to address complaints against members of the
collective bargaining units or for an employee o fila an allegation of sex discrimination
aganst another employee, The Code is deficient because it does nol provide & specific
means of redress for complains of sex discimination, inchuding complaints of sexust
harassment The colleges and MOCS agreed o take action 1o ensure that each
coflege's compiaint procedures {a) are an appropriate mechanism for determining the
colisge's compiance with Title 1X {and the ofher civil tights taws for which QCR has
ardercermeant authority) and (b3 provide the sleps necessary 1o gromptly and equitably
remady noncompliance.

Hotice of nondiscrimination, 34 C.F.R. $196.9(a). This section of the imptementing
regulation requires a recipient to notify cerfain groups that it does not discriminaie on the
basis of sex in the educational program or activity that # operates, and thal required
by Title IX and 24 C.F.R. Fart 106 not o disciminate in such & rianner. Re
subject roview. the groups are siudenis, applicants for admission and employment,
e ress of reforrad for employment, and aff unions or pro o
schve bargaining of professional agresments with the ceffege.
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This section of the mpementing requiation aico reguires a recipient’s notice of
rondiseiminsiion (o slate that inguiries concerning the application of Tille IX

and 34 CLF.R. Part 406 to the recipient mav be referred lo the employes(s) designated
pursuant 10 §706.8 or lo OCR. This section of the Implementing regulotion fue ther
requires a recipient 1o prominantly include its rotice of nondiscrirvination in each
anaouncement, bulletn, catalng, or application form that it rakes avallable to the groups
identified in the preteding paragraph. The QCR guidance about notice requirements,
found 3t hip fwww ed covlaboutiofficesfistiocr/docsinondisc. himi, does not require a
netios of nondiscrmination to reference Tille I or its implermenting reguiation.

Tre related implementing requiaton for Title IX, which concerns pre-employment inguiry,
e 34 C.F.R. §106.60. This section of the reguistion profibits pre-gmployment inguiry a8
s marita! status of ap applicant for employment, inchuding whether an appiicant is “Afige
or "Mrs” il pernits pre-employment inguiry as to the sex of an applicant if such ouiry
s made equally of both sexes and if the resulls are not used In connection with
discrimination thet is prohibited by 34 C.F.R. Part 106,

«  IssuefMotice of nondiscrimination: Whether the coliege has nodfied students,
anplicants for admission and employment, employees, sources of referral for
employrmznt, and all upions and professicnal organizations hoiding coligotive
barganig of professional agreements with the college hat the colege does nol
discriminate on the basis of sex in the edusational program or activily that i
oparates.

Each college has notified students, anplicants for admission and employment,
armployeas, sources of refarral for erapioyment, all unions or orofessional organizations
holding collective bargaining or professional agresments with the college, and third
parties that the coliege does not discriminate on e basis of sex in the educational
prograrn of aciivity that i operates. However, some of the content o Ihe notices,
including legaf citations, is Incormrect. Forexample. "Title 1X, Nondisorimination on the
Basiy of Bex, Educational Amendments of 1072, rather than "Title IX of the Eduoston
Amendments of 1972, ts clied, and there is no referral of nguires Lo te affinnative
asction officer andior o OCR.

+ Issueflnguiries about Title D& Whether e college's notive of nondiseor mitnation
states that inquiries concerning the applicaton of Title IX and 34 CER. Part w08 o

the oollege may be referrad to the employes(s] designated according Lo 34 CEFR
§106.8(a) (andior o OOR).

Only sorms varsions of each college’s notice of nondiscrimination state that inquiries
corcering the application of Tide X and 34 CF.R Part 108 to the college may be
referred 1o the employes designated atcording © 34 C.F R, §106.8(a). Some notices do
not reference OCR,
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¢ IssuciPublication of notice of nondiscrimination: \Whether the college’s antice of

nendisermination s prominently included in each of s anncuncemeanis, buile
coiglogs, and application forms that i makes available to applicants for admission
s, sources of referral for employment, artd all unions of

aned employment, employee
professional organizetions holding collsciive bargaining o professional agresmaents
with the colags

ach college’s notice of nundiserimination is inciuded in most of the announcemea
nulieting catzlons, and application forms that the college mekes avallable o appl
tor admission and employment, employees, sources of referral for employment, &l
uriens and professional organizations haiding collactive bargalning and professions
agreements with the collegs, and ird parties. Some of the colleges have sostad he

redice on thelr iInfernet site. However, the notice is not preminently included i some of
the publications of prominently posted on the internat sties, so i is difficult o locale. For
nurposes of these reviews, "provinently placedfincluded” means placing tha notice, ar &
reference towhers the notice is focated within the publication, ul the very beginning o
the very end of @ publication, form, ele, of at the very top or very bottom of the home
page of imemel and intrensl stes. Exarmples of college publications that include the
Aetice are student and faculty handbooks, catalogs, #nd appiication femms for admission
and for employrment.

Conclusion for 34 C.E.R. §106.3{a): Some of the coflages are nol in compliarce with
the requirements of 34 CRR §106.9(a}, relafive 10 our reviews, because (1) whalis 2
college's offidial nolice of nordiserimination canno! be determined for sorme of e
colleges {e.q., 01-05-8001/Central Maine and 01-05-6003Kennebec Valley), (2} some
versions of the notice contain incurrect information; {3} some versions of the notice 4o
ot state that inguities concerrdng the-application of Title X and 34 CF.R. Part 106 o
the college may be refered to the Tille IX conrdirator andior 1o OCR; (4] al publicatdons,
inclucing soma of the interet sites, do not cenlam the notice; (5} the notice is not
prominently inchided in some of the publicaions; and (51 related to nolice reguiraments,
some applications for employment contain ilagal pre-employment inguinss a6 o manilal

at
slatus, The colleges and MOCS agreed to take action s o ensure that the coltegas
widaly disseminate a upiform npotice of nondiserimination that (s {8) in accordance with
the applicable DCR notice requirements and () easiy understood and sasily
identifiediocated. They also agreed fo replace existing lizations for admissicn and
for employrey i applications that do not make iegai pre-admission nguiry 2nc that
A0 not contain nagpropriate language.

Relatod Section 504 and ADA Information. The refated implerenting regulation for
Seetion 504, which concerns pre-employment inguiry, is 34 C.FR 510414, Simitar
srohibitions against pre-employmnent ingquiry relative 1o disabiity are found i the ADA.
Generally, §104.14 prohibits pre-employment inquiry 26 to disabiiity. However, an
applicant may be asied about herhls abiity te perform job-related tasks of functong, or,
i ther 15 @ Known disabiiity, an appiivant may be asked to domonsiral
with o without ressonable accommaodations, sihe is able o perform jub-

functions.

o or explain how,
o}
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Section 504 and ADA areas of noncompliance: Some application for employment
forms contain itegat pre-employment Inquiry as © disability.

Summary conclusion. in summary, (he colleges ars in compliance relative ‘o the
issues hal we reviewsd concerting responsible employes, and they are not in
compliance refalive to the lssues that we reviswed conceming complaint procadure and
notice.  MUCE agreed o submit to us, within 30 calendar days of the date of this latter,
avidence of inplementation of the resclution agresment that the college presidents
signed betwesen August 8 and 11, 2005, Additional moniforing reporing dates, § any,
will be delermined after we aralyze this evidence.

This letter addresses only the matters discussed herein. B shoult not be consirued o
cover any other matlter regarding the colleges’ or MCCS' compliance with the regutations
cited herein or with any other laws for which we have enforcernent authority.

fhank you, Mr. Langhauser; Anita Day, Administrative Assisiant; the coliege presidents,
anet vourfiheir stafl for your and their assisiance in conducting owr complisnce reviews.
Fleass let me know i you need more information.  Please ot me or Ralph B, D'Amico,
Team Leacer, know if you need more information. Our respeciive telephone numbers
are (G417 2088-0111 and (817) 288-0044. and our -mail addresses are

Thomas. Hibno@ed gov and Ralph.D'Amico@ed.gov.

Sihcerely,
] It
i.,;;‘f(/t‘,é(-'fm-!r;; sy

ey 7 Thomas J. Hibino
Regionsd Director

Enclosure/os saied

{fisting of o next page}
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oo weno via fax to

SOFTET AT

Derek F. Langhauser, General Counsel
Maine Comrmunity College System
Throo Adams Street

Sauth Portland, Maing 041006

207.755.5490 (Compliance Review No.
O1-05-0001)

Seoft B Knapp, E4.D., President
Cenfral Maine Community College
1280 Tumer Shyeet

Auburn, Maine 042106436

207.941.4608 {Compliance Review No.
-05-6THE)

Joyee Hedlund, E4.D., President
Eastarn Maine Community College
354 Hogan Road

Sangor, Maine (4401-4208

207.453.5011 {Compliance Review No.
11-05-6003)

Barpara Woodlee, Ed.D., President
Kennebac Yalley Community College
2 Western Avenue

Fairtiald, Malne 049371337

207768 2831 (Compliance Review No.
(1-05-6004

My, Timothy Crowisy, President
Nortiem Maine Community College
33 Edgemont Drive

Presgue Isie, Maing 047080-2018

207.741.56853 (Complianee Raview No.
F1-05-60053

James 0. Ortiz, Bd D, President
Southarn Maine Communily College

2 Fort Read

South Portlandg, Maine 041068-1611

207.454.1028 {Compliznce Review Mo,
01-05-6006}

Mr. William Cassidy, Prasidant
Washington County Community College
One College Diive

Catals, Maine (4619-4040

07 G4G.0675 (Compliance Heview No,
01-05-6007)

Patricia Ryan, BEd.D,, President

York County Community College

112 College Drive

Weidls, Malne (04080-5341
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OCE Resolution Agreement, 61-05-6001 thru 6087
Colleges of the Maine Community College System
College President Signature Page

For attachment to OCR Resolution Agreement, 01-05-6001 thru 6007, Colleges of the
Maine Community College System.

\{j ;f‘\;w/é@kw Eﬂj éd&ﬁm )

Barbara W. Woodlee, E4.D., President
for
Kennchee Valley Community College

Date: August C‘i s 2008



OCR Resolution Agreement, §1-05-6001 thru 6007
Colleges of the Maine Community College System
Cotlege President Signature Page

For attachment to OCR Resolution Agreement, 01-05-6001 thru 6007, Colleges of the
Maine Community Collepe Svystem.

Seott I, Kpapp B President
for
Central Maine Community College

Bate: Aupuast ﬁ‘, 2045



OUR Resolution Agreement, 01-05-6001 thru 6607
Colleges of the Maine Community College System

Cellege President Signalure Page

For attachment to OCR Resolution Agreement, 01-05-6001 thru 6007, Colleges of the
Matne Community College Systern.

hryey Y, ﬁfé&;w;g&z
/@(}};?é B. Hedlund, Ed.D., President
i/ : for
Fastern Maine Community College

s

Date: August 8, 2005



OCR Resolution Agreement, 01-05-6091 thru 5007
Calleges of the Maine Community College System
College President Signature Page

For attachment to GCR Resolution Agreement, 01-05-6001 thru 6007, Colleges of the
Miatne Community College System.

v
f@w 1L z”)@m s
Timothy D. Crowley, President
for
Northern Maine Commupnity College

Date: August 9, 2063



DCR Resolution Agreement, 01686001 thru 6887
Colleges of the Maine Community College System
College President Signature Page
For attechment tw OCR Resoludon Agreement, 01-05-6001 thru 60807 , Uolleges of the
Maine Community College System.
K

i A ener
Wiltiam H. Cassidy, President

for
Washington County Community College

Date: August _j_’__? 2645



OCR Resolution Agreement, 01-05-6001 thry 6007
Colleges of the Maine Community College Sysfem

College President Signature Page

For attachment fo OCR Resolution Agreement, 011-05-6001 thru 6007, Colleges of the
Maine Community College Sysiem.

es O, Ortiz, Ed.D., E*rﬁ'ﬁ{;mf
{ for
Southern Muine Community College

Bate: August W/j{'w, 2605



OCR Hesolution Agreement, 01-08-6001 thya 6007
Collleges of the Maine Commuaity College System

Coliege President Signatare Page

For attachment o OCR Resolition Agreement, 1-05-6001 thru 6007, Colleges of the
Maine Cammunity College System.

o e S Feg' e i

s R R A [ I
Patricia M. Ryan, B4.D., President
for

York County Community College

Daie: August D 2005



