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Re: Complisnce Review No. 01-02-6001
Berkles College of Music

Dear President Brown:

This letter is to fnform you that the Office for Civil Rights (OCR) has coneluled s Title FX
sexual harassment compliance review of the Berklee College of Music {Coliege) and 1o thank
you and your stafl, especially Mr. Lawrence Bethune, for the time, assistance, and spirit of
collaboration extended (o QUR during.this roview.

Thiz review was not conducted as a resuli of any OCR complaint against the Cellegs, but rather
as aresull of the College belng selectod as a review site on OCR s proactive docket, The review
was conducied pursuant to Title IX of the Hducation Amendments of 2972, us amended, 20
US.C. 1681 e, seq, ind its implementing regulations found at 34 C.F.R. Part 106 (Title IX),
which prohibit discrimination on the basis of sex in any program ar aetivity that receives Foderal
{inancial sesistance from the U.S, Department of Bducation. As a recipient of Federal financial
assistance, the College is subject to the requirements of Titde I and #s mplementing
reguiations.

OCR reviewed refovant policies and procedures of the College relating to sexual harassment,
including the roles of the Title IN Coordinater and other stafT involved in prevention and
response wotivities. OCR also Jooked af the relationship and activites of other programs such 2s
TIPS Security, health services and residential life in dealing with sexanl harassment,

Throughout the 2002-2004 vears, OCR staff met with Cellege counse! and administators in
order to share OCR’s conclusions and to discuss various steps that the College could take in
rder w resolve the Title IX compliance concerns identified during this review. Subsequently,
the College provided OCR with a Letter of Commitient {Letter - copy enclosed), which
describey actions that the Colluge has already taken, and those steps it plans o ake that. onee
completed, will raselve the Title IX compliance concerns idemified below.

Lhar Mixston s fo Enseere B iead Aerpsy fo Feueation and fo FProsote Fducational Eveslieses thecrughet the Nation
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The following is 4 semmary of OCR s findings and conclusions with regard o the issues

reviewed,

Issue #1 — Whether the College designated a Title IX Coordinator and netified students
and employees of the name, office address, and telephone pumber of the Title IX
Cosvdinator,

Legal Stendard

The Tille IX regulation requires that the College “desipnate af Jeast one employes to coordinate
its efforis to comply with and samry out it responsibilities under { Title IX], including the
investigation of any complaint communicated to [the College} alleging noncomplance with
[Title TX] or alfeging any actions that would be prohibited by [Title I3} It also states that “fthe
College] shall notify all its siudents and employees of the namse, office address, and telephone
number of the emplovee or employess appointed pursaant to this paragraph.” 34 CFR: Section
106.8{a).

Findings

OCR found at the beginning of this review that the Title IX Coordinator was not identified by
name, office address, or tslephone nember in any College publication, such as the College’s
sexual harassment policy, Bulletin or other handbooks. Almost no one affiliated with the
Cotlege knew whether the College had 2 Coordinator or, if they did, who the person was. For
the purposes of this weview, the College appointed the Vice President of Student Afairs/Dean of
Students 43 the GCR Haison and Title IX Coondinator. OCR found that both the Vice President
and Assistant Viee President of Student Affairs bad, in the past, informally resolved Title 1X
gricvances that students bad brought to their stlention. 'While OCR noted that the act of informal
resolation quzlifies as one of the duties of a Title IX Coordinator, OCR found that neither
mdividual was designated to carry out the other duties normally associated with a Title IX
Coordinator, such as ceptral coordination and reporting. Moreover, the greater Cellege
community, imcluding stodents, staff and faculty, were unaware and uninformed regarding the
duties that these individuals wore carrying out under Title IX. This Jack of notice fo fhie Coflege
corrmunily was underscored by the ubsence of effective communication betwesn the various
offices/persons charged with handling Title IX grisvances.

Cenclusion: Issue #]

OCR concluded that prior to this review, the College had net designated a Title IX Coordinptor
and had not provided appropriate notice to its students and employees of the name and contact
imformation for this individual, as required by the Tile IX regulation, However, prios (o
conclusion of this review, in response to QCR’s concerns, the College designated a Title 1
Coordinator, notified the College commumity accordingly through written and online publication,
and provided the Title 12X Coordinator with appropriate fraining.  Therelore, OCR has conchuded
that these actions aken by the College to date satisfy the requirements sal forth under Title TX
with regard to designation of 2 Coordinator and providing notice. Addigonally, in iis Lettor to
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QCE, the College hus agreed to report to OCR on the broadening of the scope of its publications
containing this information and en the continued waining of key ndividuals,

Isswe #2 - Whether the College adopted, published, snd implemented adeguate Title IX
prievance proceduores,

Legal Standard

The Title IX rogulation reguires the Coliege to “adopt and publish grievance procedures
providing for the prowupt and equitzble resolution of student and employee complaints alleging
any action which would be prohibited by [Title I¥].” 34 C.F.R. Section 106.8(%). Implicit in the
requiramend that recipionts adopt approprizte procedures is a requirament that they be properly
mmplemented onee they are adopted. Some of the problems OCR identified with the procedures
and thelr implementation are described below.

OCR has identified a number of elements in evaluating whether a school’s grievance procedures
provide for prompt and equitable reselution of complaints of sexpal harassmient, including
whether the procedures provide for:

«  Nutice to students and employees of the procedure, including where complaints may be
filed; :

+  Application of ihe procedurs to eomplaints alteging sexual or sex-Dused harassment
carried owl by employees, other students, or third parties,

»  Adequate, reliable, and impartial investigation of complaints, including the opportunity to
prosent wilnesses and other evidence;

= Designaied and reasonably prompt timeframes for the major stages of the complaint
process;

= Notice 1o the parties of the ouicome of the complaint; and

*  An assurance that the school will take steps to prevent recurrence of any barussment
found to have ocourred and to comrest Its discriminatory effects on the complainant and

others, if appropriate.
Notice

OCR found that there was inadeguate notice to students and employews of the grievance
procedures, including where complaints may be filed. . The students OCR interviewed indicated
that they were not aware of the College’s grievance and sexual harassment procodios and that
they did not know where they were supposed to Teport complaints. The procedures themselves
were confiasing, sincs the College had five Jifferent sets of complaint procedures, administersd
by four different offices, applicablo to sexusl harassmend complainis, depending on the status of
the alleged victim and perpetrator. While there were a number of similarities among the varions
policies and procedures, such as establishment of a Harasament Commitice to hoar formally filed
complaints, there were notable differences in where complainants were asked io report their
grievanses and how the College would procead. The procedures themselves did not give the
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names and telophone munbers of the persons to whom victims should report, and, as stated
above, the College did not publicize the nume and welepbone number of a Title X coordinator in
charge of complainis.

Application of Folicy to Harassment by Emplovees, Students, and Third Partics

Another concem with the College’s grievance procedure process was that ifs policies and
procedures for bargaining unit emplovees, including fzculty, did not address gituations where
faculty wished to file Tide IX grievances against their chairs or other superiors, The pelicies and
procedures reforred this tvpe of grievance to the Office of the President for handling under that
Citoe’s procedure, OCR requested a eopy of these procedures and was not provided with any
such document or information, OCR was informed through interviews that, in fact, the Office of
the President had not yet developed a poliey or procedures for processing sexus) hatassment
complaints filed by facalty against their superiors. As a resull of this lack of an effective
procedure, OCE found that st least one complaint that had heen filed by a faculty member was
not addressed promptly by the College and was ultimately pursued with an outside agency.

ddeguacy of Investigation

OCR found thet the College’s grievance procedures, as implementad for faculty, did not
consistently lead to the adequate, reliable, and impartial inveatigation of complaints. A number
of faculty interviewed expressed concern, based on their own personal knowledge and
experisnce, at the College’s lack of response to sexual harassment issues that had been brought
to the attention of their supervisors. Faculty were told to write letters o their alloged harassers
andfor otherwise bandie it on their own, and neither the supervisor nor anyone efse ai the College
tollowed up with the faculty member to determine whether and how the matter had been
resolved. For both faculty and students, other than one instance whers a formal process was
followed and docusnented by the Provost’s Office, OCR fomd that in most instances the College
encouraged use of an informal verbal complaint process abmost exclusively, and there was very
litde doowmentation concerning whether informally raised complaints were satisfactorily
resolved.

As a result of the frequent use of this informal verbal process, the College could not provide
OUR with docuwentation of cases in which its gricvance procedures had worked saccessfully w
resolve a sexual harassment complaint. For the purposes of this review, the Office of the Desn
of Students did provide OCR with an informal log of student complaints compiled from an
administrator’s working notes, which was belpful (o OCR in gaining insight into the College’s
wrformal procedures. Nopetheless, for the most part, as evidenced by OCR’s onsite interviews
and subsequent records review, the College did not mainisin recerds of the sexual harassiment
complaints it recelved from faculty and studenis and how they were resglved.

OCR found that the College had aol provided any substantive sexual harassment training for the
members of the Harassment Cormmittee, the body of persons charged with investigating,
resolving and making findings with regard to formally filed sexual harassment complaints, In
order 1o respond fairly and equitsbly to allegations of sexual harassment, traiming and education
are needed for the people charged with Investipating/resolving complainte. GOR notes that
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without such training, members of the College’s standing committee could not reasonably he
expected o possess the necessary tools to fulfill their obligation.

Timeframes und Notice of Ouicomes

MNone of the policies contained specific timeframes for resolution and 2 mention of eventual
notiee to the parties of the outcome of the complaimt. Based on information the Colioge provided
during this review, mosily drawn from mformal logs maintained by certain administrators, OCR
found that student-on-student complaints appeared to be resolved informally in a tmely mamner,
with notice to the parties provided In certain cases. With fheulty-on-faculty and faculty.on-
student complatnts, however, in most cases the complete lack of documentation in College
rogueds reilered it impossible for OCR to determine whether investigations were concluded in g
timaly manner or netice provide to the parties of the sutcomes.

Frevention of Recurrence/Correciive Action

Overall, a number of faculty informed OCR that due to the College’s prior lack of response to
their complaints, they coneloded that there was no point in coming forward with complaints of
harnssment, as thoir concrms would not be addressed. Concom was also voiced among studenis
and facalty regarding reporting incidents because “pothing will be dons about 1, or worse, they
feared retaliztion for reporting. One administrator reported that when he/she received 2 sexual
harassment somplaint from = student abow a faculty member, he/she del ayed responding to the
complaint until the end of the semester out of concern fhat the faculty membar would retaliate
against the sindent. OCR noted (as referenced on page 81 of the Union Contract) that before the
Provost's Office would initiate an investigation of ableged harassment, the Office required
faeulty, staff, students and administrators (whe believed they have been harassed by a faculty
member} to submit 2 sigaed writien complaint. ‘'While OCR understands that in certain
circumsiances, it may be beneficial to have a copy of the complaint in writing, OCR hag
concerns that reguiring the complaint to be written down might result in the College not
addressing The discrimination about which it has actual notice, and it may effectively discourage
vietims from seeking asaistance.

As part of this review, GCR requested and reviewed descriptions of any Title IX sexual
harassment iraining the College had provided for students, staff and faculty to date. Of the
information provided, QCR found that fraining specifically targeted o sexual harassment issues
was provided for departmend chajrpersons in March 20011, This training was described ag 2
“retreat” for alf depariment chairpersons and staff persons from Acaderic Affuirs. The College
also provided R with a copy of the PowerPoint presentation used in this training and the
minutes, which wers helpful in understanding the content. OCR conmmends the Cellege for
taking steps to traln this key group of individuals, Oversll, OCR percelved from interviews that
the response to thaf training was good, and that mare training of this type was needed for others
at the College, particularly feculty and staff.

With regard to students, faculty and staff, OCR concludad during the early siages of this review
that the College had nol provided adequate fraining in sexual hartssment issues for these Broups
of indrvidoals. While a lack of training inand of itself would not nomaily present 3 compliance
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concera, OUR found this Tack of training particularly troubling In view of the fact that studente,
stafl and fucully were unaware of the identity and function of the Coliege Title IX Coordinator.
what the Title IX policies and procedures were, o how 10 access them, In OCR'S view, this
combination of facl of awareness, training, documentation, and frequent relisnce on informal
procedures, put the College and iis students, faculty, staff and adroinistrators af risk for
unaddressed Title TX sexual harassment concerns.

Conclusion: Issug #2

OCR conciuded that prior fo this review, the College had not adopted, published, and
implemented grievance procedures providing for the prompt and equitable resolution of studem
and employes sexual harassment complaints, as required by 34 CF.R. Section 106 .5(h).
However, prior to conclusion of this review, in responge to OCR’s concerns, the College revised,
published, and implemented grisvance procedures, as deseribed In more delail below.

Hesolntion/Commendations

Dhuring meetings with GCR safl'to discuss OCR’s conclusions, the Collepe agreed to designate o
Title 1X Coordinator who would oversee coordination and reporting. After designating the
Coordmator, the College informed OCR that it had netified the College community of ihe
identity and contact information for this Individual. Specifically, the College informed OCR that
informuation on how © contact this individual was published in the student Belletin and in the
newly revised sexual harassment policy brochure that was developed and to be made avaiiable to
all students during the 2004-05 scheol year, as discussed in more detail below,

The College revised and published, with OCR input, it existing sexual harassm et procodures
For students, staff and Tacully, snd provided maining in the new procedures to the College
community, inchuding training about the iypes of behavior that congtitute seximl harassment. At
the time of this writing, the College has concluded and published the first revision of its policies
and procedures, iy a brochure entitled “Workplace Discrimination and Sexual Harsssment
Podicy”. The information contained in this brochure is alse available to students online at the
College website. While these revised procedures do not incorporate the faculty portion of the
procedures, DUR plans o monitor the development and fmplementation of the feculty portion
during the monitoring phase of this complismce review. (The Colflege informed OCR that the
faculty portion is subject o the colective bargaining agreement and will consequently take more
time 1o develop. OCR expects that pursnant to item %2 of the Letter, the College will report to
OCR on any future revisions of its Title TX policies and procedures, including the eventual
revisions of the faculty portion of the policy.)  As a part of the revised procedsres, the College
has also agreed fo establish a uniform, centralived system for documenting sexual harassmend
complaints and resolwions.

Also progetively, the Collegs retained a professional Tiile IX consultant/irainer in January 2004
io develop Title IX sexual harassment training plans for students, staff) faenbty, and
adhmiristrators for the remainder of the school year
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Pruring spring 2004, the College conducted training for i supervisors on workplace harassment
and sexual harassment invelving students and inforimed OCR that it would cantinue eombuciing
additional training on a regular basis. College officials informed OCUR that the professional Tifle
I cansltant provided training for the initial seesiors with supervisers, and that College stafl
would then be wained internally 10 conduct future fraining sessions, and also wlize onfine
teaining via the Internet. Specifically, College officials informed GCR that they projected
providing wurkplace harsssment training for approximarely 200 managers and supervisors, 300
staff mernbets, and 471 faculry members. College officiale also informed OCR that sexual
harasgment awareness/iraining would be provided for all students, including interational
students, during orientation week and at other awareness events throughout the year.

OCR commends the College administration for having taken these significant proactive stens o
designafte a Title IX Coordinator, revise its policies and procedures, and develop and provide
Title IX training, all prior to the convlusion of this review.

In addition, OCE noted during this review that the Counseling Center plays a vitel role in
sounseling/assisting all stdents whe come to the Center seeldng information on & myriad of
issues, including haragsment. Counselors informed OCR that they counsel students, includin 4
international stedents, in 2 wide range of issuss.  In particular, OCR fbund that the Center hias
undertaken proactive steps to ensure that international students have resources available to fhem
to help them to acclimate 1o differences in cultural norms. The Center offors { cridtural)
adjustment counssling and workshops entitled “Relationships in America” both during the
sumaier session for international students and again during the school vear. The workshops are
ineractive and cucourage infernational stedents to explore the diTerences of soeial interaction in
U.5. culturs, as opposed to thewr home cultire. The content of the workshops appeared to be
wery useful, and OCR commends the efforts of the College and the Center in presenting these
workshops.

To conclude, ihe sction items in the Lelter, once completed, will resolve apyy rematung Title IX
compliance concerns discussed in this letter. With regard to flem #5.4. in the Letter, OCR
confirmed an September 29, 2004, via email correspondence with the College that, in addition to
the idontity of the alleged victim in any fiture complaints, the College will also mainizin within
the records the identity of the accused individual,

OCR recognizes that the Collepe has made very significant positive sirides toward ashieving
compliance with Title IX during the conrse of s review and that the Letter reflects the
Coilege’s intent fo continue broadening the impact of those steps already achieved. To this end,
as ks customary, OCR will monitor fhe College’s impiemeniation of the staps contained in the
Letter through December 30, 2005, We ask that the College submit periodic monitoring roports
outlining progress made with respect to the terms of the Letter. Monitoring reports will be due
by the following dates: Precember 30, 2004, and June 30 and December 30, 2005,
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We would like lo thank you and vour staf¥ agams, especially Mr, Bethune, Mg Karen Zom, and
Mr. Paul Lyons, Esq., for sharing their tme, ideas and perspectives for resolution of the jsstes
identified Juring this review, If you have questions regarding this Jetter, vou may call Mary-
Anpe Khoulani, Fgual Opportunity Specialist, at (617) 223-4148, Fudith Phillips, Civil B3 ghts
Attorney, s (6171 223-5691 or me at {6173 223-9667.

Sincerely,

Do | Rl

Thomas §. Hibino
Director

Inclosure
¢o: Larry Bethune, Vics President for Student Affairs

Paul V. Lyens, Hsquire
Foley Hoag, Attorneys at Law



