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July 11,2000
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Dr. Henry T, Yang

Chancellor

University of California, Sania Barbara
Santa Barbara, Califomia 83106

[t reply, please refer o Docket Number (0.00.9140 )

Dear Crancsllor Yang:

This letter is to inform you that the Cffice for Civit Rights (OCR), U.S, Depariment of
Education (Depariment) is closing the above-referenced complaint fled against the University
of Calfornia, Santa Barbara (hersinafter Univarsity), s, Marta Boriner (hereinafier
complainant] stated that the University discriminated against her on the basis of sex.
Specifically, she alleged that: :

{1} she was retaliated against by being dismissed from the Bachelor of

Fine Arts {(BFA} Pragram after informing the Direclor and the Chair that
actions of an instructor in the program were “inappropriate and sexually
offensive;” and, '

{2} when g written complaint Eabout the retalistion was filed, the University
did not respond promptly or adequately.

OCK enforces Tite 1X of the Education Amendments of 1872 (Tille 1X) and fis implementing
regulation. Title X prohibits discrimination on the basis of sex in education programs and
activities operated by recipients of Federal financlal assistance. The University receives
funds from the Department and is subject to Titls X and the regulation.

OCR has completed its Investigation and found insufficient evidence to estabiisn thal the
University retgliated against the complainant &8 alleged above. During the course of the
investigation, OCR had compliance concemns regarding the processing of the complaint of
retafiation. Howsver, prior to reaching any conglusions of law, the University provided OCR
with & written assurance that it would institute actions to address the concerns raised by OCR
with regard to how the University responds tv allegations of retaliation. The University's
voluntary resclution plan (VRP) is altached. ODR has determined that the VRP, when fully
implementad by the University, will resolve the tssues raised by the complaint, OCR also
took info account a writen dlarification provided to OCR by University counsel explaining the
University's complaint resolution procedures more fully. OCR s thersfore closing iis
investigation as of the date of this letter, OCR i3 informing the complainant of this clogure by
comcurrent letter. :

Our mission is to ensure eguul aovess to education and to promote educativnal excelience froughout the Naiion.
g s
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During this Investigation QCR interviewed Uﬂi&;‘ersééy staff members, including one witness
who the complainant identified ss able to correborate her allegations. OCR also reviewsd
documertts submitted by both the complainant and the University, This letier coniains a
sumnmary of the applicable iegai standards, the facts gathered during the nwestigafion, and
OCR's conclusions. :

Legal Standards

The implernenting regulations for Title X g}rovhﬁfe in part, at 34 C.F.R. section 106.31{a) thet
ne persen shall, on the basis of sex, be exgluded from pariicipation in, be denied the
benefits of, o be subjected to discrimination u cinar, research,

cecupational tralning, or other education program or aclivity.
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When individuaie who are participating In @ program or activity operatec or sponsored by an
educational institution are subjected o sexual harassment, they ars receiving treatment that
is different from dther students because of thelrsex. OCR defines sexual harassment in the
education sefting as: unwelcome sexual advances, requests for sexual favors, or other
verbal or physical conduct based on sex where (1) submission to such conduct is explicitly
or implicitly made a term or condition of the individual's education or is used as a basis for
decigions affecting a person’s education {guid pro quolk or {2} such conduct has the
purpese or sffect of unreasonably interfering with the Individual's education by creating an
intimidating, hostile, or offensive environment {(hostile environment).

The Title IX regulation at 34 CF.R. § 106.71 incorporates by reference the procedural
regulations implementing Titte VI of the Civit Rights Act of 1884, The Title VI regulation at 34
C.F.R.§ 100.7{e} prohibits reciplents of Federalifinancial assistance through the Department
fram intimidating, threastening, coercing or othervise discriminating against any individual for
the purpose of inferfering with any right or privilege secured by the sialute or regulations, or
because s/he has filed 3 complaint, testified or participated in any manner in an investigation,
proceeding, or hearing under the laws enforced by OCR.

Reciplents are also required at § 106.8(b) to provide 2 grisvance procedure for the prompt
and equitable resolution of student and employed complaints of vilations of Title IX.

CCR uses & five-step analysis in evalusting dlaims of retaliation. The first step is io
determine whether the complainant engaged in an activity protected under This X, The
second step is to determine whether the Univaersity thereafter subjectec the complainant to
atverss actions. The third step Is to determine whether there is sufficien) nexus between the
protected activity and the adverse action Hiat gives rise io an inference of retaliation. In order
to demonstrate this nexus, the evidence must establish both that the adverse action followed
the protected activity and that the person engaging in the adverse aclion had knowledge of
the protected activity. I thess elemenis are shown, a prima facie case of retaliation is
established. -
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The next step in the analysis is o determine whether the University could offer a legitimate
honretaliatory reason for the adverse action.: Finally, OCR determires whether there is
evidencs that establishes that the explanation Is a pretex for retaliation.

CONSIDERATION OF ALLEGATIONS

Allegation 1

Gn June 8, 1889, OCR interviewed the csmp@éaénant and her mother by Ielephone. The
complainant informed OCR that she was a sophomore in the Bachsior of Fine Arts (BFA)
program at the University i June 1888, The complainant sliendsd an end-oi-the year pany
for faculty and students at the BFA Diractor's Fouse on June 67, 1888, She returned home
to her apartment and shorlly thereafier was visited by one of her BFA instructors. The
instructor entered her apartment and engaged in what she characlerized as sexually
aggressive and offensive behavior. The following day, Juns 77, the complainant phoned
her mother fo relate the incident and tell of her intention to inform the BFA Direcior. The
complainant contacted the Director on June 87 and on Monday, June §” at the behest of

the BrFA Direcior, she spoke with the Chalr of e BFA program about the incident.

The information collecied by DCR establishes that the Division Director and the Program
Chair promptly heard the complainant's aflegations and advised her of her right to pursue
this matter through a formal Title X grievance procedure, which she decdlined. She was
also inviled to identify other witnesses who mignt wish 1o pursue this matter further with the
Program Chair.  Subssquerntly, the confract ¢f the slieged harassing individual was not
renewed. OUR has no definitive information asito why this action tuok place.

On Decernber 8, 1888, at the quarterly facuity review, the complainant was dismissed from
the BFA program.  The stated grounds of the faculty was that the complainant had
experienced a steady decline In her performance and academic record.  The complainant
ransferred to the Bachelor of Arts program andihas obiained her degree.

OCR determined that the complainant engaged in & protected activity when she made a
complaint of sexual harassment to the Department Chair and Division Director of the
program.  Further, the complainant was subject o adverse treatment when she was
dismissed from further pariicipation in the BEA program. The decision to dismiss the
complainant wag made by parsons, some of whom, had immediate knowledge of her
profected activity. This adverse action followed the protected activity and was sufficiently
close in tme to makes a connecfion to the protected activity plausible.  Given these
cireumstances, OCR concluded it was approprigte to offer the University the opporiunity fo
articulate a non-retaliatory explanation for fhe complainant's dismissal from the BFA
program and o examine whether the arficulaied reason was or was not a prefext for
retaliation. :

The non-retafiatory reason articulated by the Uréaiversi‘ty was that the dismissal was justified
on the basis of a steady decline In the complainant's academic and peformance record as
an upper division student in the BFA program.
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Through information provided by the complainant and the University, OCR lsarned that
during the week of June 3 through June 5, the BFA fgoulty were observing classes and
gathering information In order o evaluate the progress of all students in the BFA program,
On Friday, June 8% the complainant met with the BFA facuity to recsive her evaluation.
Although shs was recommendat 1o continue in the advanced classes in the Fall, her overall
performanca was Judged to be “adequate but ot oulstending”. The complainant explained
1o OCR that, at this time, it was apparent to her that she was "not proceeding as expected.”
This realization describes events taking place rior fo ber angaging in the prolected aclivity.
in fact, 1 was at this evaluation that the complainant explained she thought she was being
placaed on probaﬂen. {However, from mformaﬁoﬁ provided by the University, OCR learmed
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888} At the end of this guarter on December 8, 1908 the complanant was "released”
x:";r}m the BFA program

According o the University, the Bachelor of Fing Arts (BFA) acior fraining program is
dasigned to provitle professionally oriented training fo undargraduate students preparing for a
caresr in acting. The BFA degree differs fromithe Bachelor of Aris (BA) degrae In thet the
latter is @ more broadly based degres with a theral arls orientation not focused toward the
acting profession.  Siudents must audition o participate in the BFA program and are
sxpected o consistently produce *A work, Completion of the program depends upon
successful progress and recommandation by the facuity. The literature provided to inferested
students entiied “University of California at Sante Barbara, Bachelor of Fine Aris (BFA)
Program in Acling’, page two states: “The facully belisves that it has a responsibllity
discourage students who, In iis judgment, have not mainiained the expected professional
standards.”  Siudents are again alerted in he “BFA In Acting—0Genseral Regulations”
document that: *Progress through the BFA program depends upon sggeessiul completion of
all courses at each jevel and recommendsaiion forward by gl facully Acting, voice, ang
moyement” lemphasis n originall. :

Data provided to OCH indicated that the complginant's grades showed 2 sieady deciine from
when she starled the BEA program in Fall 1987 o when she was dismissed in Fall 1898,
Additionafly, the University provided QCR with information regarding other students in the
BFA program for the fve quariers prior fo winer 1989, This dala showed thal there ware
other students who had also been dropped fram the BFA program who had similar grade
declines in the program as did the complainant, These datg and chrorology of events lend
support to e University's contantion that the decision to dismiss the compiainant from the
program was due 1o her failure to perform satisfactorily in the program rather than retaliation
for reporting an incident of sexual harassment. |

Given s recommandation by the compiainant, GCR interviewed a part time instructor in the
BFA program about the complainant's performance in the program and his perspeclives
about her dismissal. The instrucior refated to OCR that he had had the complainant in two
classes and he had given ner an A grade in both courses. However, he also noted that the
complainant was often late with required work projects and frequently ready with an excuse
as to why she was lale or not ready o perform.  Even though this witness did not share all of
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the adverse perspeciives of many of his coli e_ . he found their perspectives sincerely
held and understandable, :

When CCR specificaly inquired about the isexual harassment inddent, the instructor
indicated that he strorm%y supported the complainant's reporiing of the ircident, However, he
assured COR that there was no corralation befween the complainant’s reporting of the sexual
haressment incident in June 1983 and fh, complainant's later dismissal from the
conservatory program in December 1888,

OCR has limited authority and qualification
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Hav,ﬁg mfes’vns,wed a range of wstn@sses _nf‘!uding an individual supportive of fhe
complainant's abilites, OCR must conclude thal 1t could not establish that the faculty's
articulated reason for dismissing the complainant is a pretext for retaliation. Accordingly,
OCR eould not sustain the first allegation by 2 'Jrepaﬂdefamce of the evidence.

Allegation 2

On March 4, 1999, the ccmpia"nam’s parents virote a Jetter 1o Chancslior Yang, stating that
t"hey though‘i thalr daughter’s dismissal was a retaitait}ry response 1o her earlier compia\m of
sexual harassment, Specifically the letter sta*ed

“We belleve our daughter has baen haraé&sp{j by the members of the Deparﬁment ana
has experienced retaliation after filing an mformai cormplaint about the behavior of ong
of the faculty members.”

Shortly thereafter, the complainant sent a %éaf.ier o Alan J. Wyner, Acting Dean of
Undergraduate Studies, ratifying her parents’ slegations and authorizing them to represent
her, :

in response, Dean Wyrer provided the complainant with two dosurnents entitied: “University
Polivy on Faculty Conduct and the Administration of Discipline” and “Campus Frocedures for
Enforcement of the Faculty Code of Conduct’. However, the complainant was not directed to
any individual at the University with the knowledge, expertise. or authorily to address
compiiance with 34 CFR § 100.7(s). Ultimatey, such action was skilfully and thoroughly
taken, but only after the University received noti ce of this complaint from OCR.

The Titls X regulation 34 CFR § 108.8(b), requires that persons alleging retaliation for filing
a Tile X complaint have a prompt and equitabée forum for addreseirg histher concerns.
Frankly, OCR found the array of forae aval abe to address civil rights concemns complex
and difficult for the lay individual or uninitiated toiunderstand or negotiate. For this reason, it
concermned OCR that all those persons likely to réceive complainis of retaliation might not be
as well-informed as necessary as to how the various venues work and inter-relate or might
rol be clear as to their duty to promptly refer s‘?umems alleging retaliafion to persons with
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expertise and direct authority In these maiters,
the processing of the allegailon of retaliaf

Giver this concern and the chronclogy of
n, DCR sought the University's voluntary

cosperation in ensuring sound procedures and practicss In this area. Though the Unlversity
steadfastly denied any violation of law, this codperation was reacily given by the University,

The remedy assurances necessary to resolv
OCR is dlosing this case based on the Univers!

Thiz lstter pertains exclusively to the spacif]

this matter were provided. Conseguently,

V'S assurances.

issues raised by fhis complaint. 1 is net

Intended, and should not be interprefed, © sxpress opinions as o the University's

respect 1o any issuea not discy

ary futire allagation of dig

compliance wi

frorn nvestig
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Under the Freedom of Information Act, it may
related records upon reguast. In the event tha
protect, - to the exlent provided by law, pers
reasonably be exbected to constitute an unwar

Pwant to express our appreciation for the court

o the staff of OCR. # you have any guestion

Riordan at (418} 556-4233.
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sed in this fetter, nor does it precluds OCR
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he necessary to release this document and
OCR roceives such g request, it will ssek o
cnal information which, i released, could
anted invasion of privacy.

sy and cooperation that your stafl exiended
regarding this matter, please contact Vicki

Sincarsly,

i

U

Robert E. Scott
Team Leader
Uffice for Chvil Rights

Enclosures



THE REGENTS OF THE UNIV E-RSETY% OF CALIFORN]A
OFFICE OF THE GENERAL COUNSEL

(3107 987-9757

1137 Franklin Street, 8th Floor = Qualdand, Ca:ﬁ

July 18, 2000

Paul D, Grossman

Chief Regional Atiomey

Office of Civil Rights

Depariment of Education

30 United Nations Plaza, Suite 239
San Francisce, California 94102

Re: Docket No. 09-58.2140

Prear Mr. Grossman:

This will confirm our agreement on behalf of the Sants Barhara campus of the University of
California (“UCSE™) with respect 1o students whe may allege retalistion for bringing claims of
sexual harassment, or who may allege other vielations of Title IX of the Educational
Amendments of 1872, or of Title VI of the Civil Riglms Act of 1964, or gection 504 ofthe
Rehabilitation Act of 1973, These studenis will Have available as & resource to respond to the
student’s complaints, and to conduet the initial investigarion, individuals with expertise in
mvestigating such Civil Rights issues. The individuals with expertise include the campug’s
Title ¥X Coordinator, the Affinmative Action Officer, and the Americans with Disabilities
Coordinator. 5

The Office of the Executive Vice Chancelior on the UCSE campus will insure that no later thas
Fapuary 15, 2001, depatment chalrs and deans argd senior campus administrators will receive
written guidancs or in-service training as to their fesponsivilities to prevent and respond to
allegations of retalistion. This guidance/training will specifically include steps to be fuken to
make individoals alleging herassment/retaliation aware of the full range of expert resources
available to assist them and respond to their allegations.
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