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The Office for Civil Rights (OCR) of the 1.8, Department of Bducation (Department)
has completed its investigation of the shove-referenced compfaint filed against Boston
University (University). The Complainant alleged that the University discriminated
apainst her on the basis of sex, Specifizally, the Complainant alfegad that the University
processed her sexual assault complaint in an unfair and untimely manner because the
University sanctioned her for alcohol useg, failed o adequately consider the evidence, and
conditioned its investigation on parental notification. She further slleged that the
University retaliated by pursuing disciplinary action against her, OCR imvestigated the
following issues

Lo Whether the University discriminated 2 gainst the Complainant on the basis of scx
by failing fo process her complaint of sexual assault in a prompt and equitable
manngr, and

2. Whether the University retaliated ageinst her for filing 2 sexual assauit complaig
by indtiating disciplinary action against her.

GCR has jurisdivtion over this complaint because it contains alleged violations of Titl
I1X of the Education Amendments of 1972, and ite implementing regulation ut 39 CF.R,
Fart 106 (Title IX), which prohubit reeiplents of Federal financial assistance from the
Department from discriminating on the hasts of sex in education programs or activities, The
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University seceives Federal finoncinl ass'stance from the Departiment and is therefore
subject to the provisions and requirermens of Title 13

Az part of OCR’s investigation of this complaint, GCR reviewed the University's policies -
and gricvancs procedures pertaining 1o sexual Lizrassment. We also reviewed siher
complaints of sexual barassment, particularly sexual assanll, filed with the University

over the fast two academic vears. In 2ddition, we interviewed sevaral employess of the
University responsible for responding to alleged incidents of sexual harsssment and for
implemeniing and overseeing its imternal policies and procedures with regard to sexual
harassment. We also interviewed the Complainant and other witnesses. Based on (he
infommation reviewsd by OCR, we have determined {hat there is insufficient evidence to
esteblish & violation of Title IX. The bases for our determination are presented below,

Isgue 1. Whether the University failed to process the Complamant’s complaint of sexusl
assault in & prompt and equiteble manner.

Legal Standard

Under the Title IX mmplementing regulation at 34 CER. § 106.31{1}, no person shall, on
the basis o7 sex, be excluded from participation in, be denied the beneliis of, or be
subjected to discrimination in any of a recipient’s education programs or activities,

Sexual harassment is a form of sex discrimination prohibited by Tide I, Sexual
burassment is unwelcome conduct of a sexval namre that is sufficiently severe, persistent,
OF pervasive o Hmit 2 student’s ability to participate in or benefit fioyn the sducation
program, gr to ¢reate a hosiile or abusive educational environment,

Fhe Title I regulation o234 CF.R. § 106.8(0) requires that recipients adopt and publish
grievance procodures providing for the "prompt and eguitable” resalution of students’
and employees’ complaints of sex discrimination. In invest gating this issue, OCR
examined the University's grievance procedures and how thay were applied 1o the
Complainant. In particular, we examined whether the procedures, as implemented i the
Complainant’s cass, provided her with a prompt and equitable resolution of her
complaint. In determining whether the University’s grievance procedures meet the
regquirements of Tle IX, OCR considered whether the procedures Inchide elements such
as notice o students and employees of the procedure, inciuding where complaints may be
filed; application of the procedure to complaints alleging harassment carried out by
employees, other studends, or third partics; adequats, rellable, and imparttal investipation
of complainis, including the opportanity to present witnesses and other svidencs,
designated and reasonably propt imeframes for the major stages of the complaint
process; notice to the pariies of the outcome of the complaini; and an assurance that the
University will take steps to prevent recarrence of any harassment and to correet iis
discrimingtory effects on the complainant and others, if appropriate.

Fitle BX also requires that a recipient dest gnate an employee, pursvant to 34 CFR.§
196.8(2}, to coordinate its efforts 1o comply with and carry out {ts responsibilitios under
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Tile IX, including investigation of eny complaint communicated io such tecipient
alleging nonvompliance with Title IX. Under this section of the reguiation, the recipient
shail notty all its students and employess of the name, office address and telephone
nuttber of the appointed emploves or cmployees,

The University’s Policies and Procedures

OCR learned that the University's Office for Judicial Affairs and Studom Safery
Programs {Judicial Affairs) is responsible for investigating and adjudicating il
nonacaderc disciplinary matters involving University studenis, whick includes all
alleged student code of discipline viclations and studert-on-siudent sexual
harassment/assault complaints,

The University's grievance procedures for sexual harassment are set forth in the
University’s Lifehock, the student handbook thet is distributed annally of the beginning
of'each academic year. OCR received and reviewsd o vopy of the University's 2000-01
Lifebook, which states:

When a student believes that he or she has been 2 victim of sexual harassment, he
or she may file in writing a formal grisvance with the Director of Judicizl Adfairs,
in the Office of Jadicial Affairs and Student Safery Frograms. ...

W the complaint invelves the condaet of another student, the Trirector of Judicial
A ffairs shall initiate an investigation in accordance with the Code of Student

Responsibilities, ...

In the event that the student is not satisfied with the resolution of the grisvance, an
appeal may be made w the Vice President and Desn of Students, and from there
to the Provost [the University’s Title IX Crordinator].

OCR interviewed the Director of Judicinl Affairs {Director) and Assistani Director of
Judicial Affairs (Assistant Divestor). According fo them, after Judicial Afairs recesves 2
complaint of sexual harassment, an informal resting fakes place with the coinplainant fo
diseuss his or her complaint. Al this meeting, they determine whether the immediate
needs of the cormplainant have been met, including whether the complainant has received
any counseling from the University. They also determiine whether & stay away order
and/or housing relocation are necessary or desired. They ask the complainant for any
documentation and 3 Het of witnesses and then notify the aceused of the charges in
writing. Everv Wednesday, the Director and the Assistant Director meet with the Dgan
of Students to discuss cases. An investigation is conducted by either the Director or the
Assistant Director and consists of Interviewing witnesses and collecting relevant
documentation. Following the investigation, the alleged victim and the accused are
informed of the outeome of the mvestigation and sanctions may be imposed, Students
wha are sanctioned can request a hearing and provide any new information. Parents are
usually imformed of the investigation and the resulis by letter. Also, according to Judisial
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Affalrs, complainants are informed at the outset of an invest gation that they may be
sanctioned for their ves o alechol or drugs.

Backeround

The Complainan alleged thet she was assaulted in her off-campus apartment by another
student (Accused) at the University ou Junvary 31, 2002, around 12:30 or 1:00a.m. At
approximatety 1215 aum., the Complainaat went fo the an-campus apariment of & friend,
whe was afse 2 Residentinl Life Assistant (RA) at the University. After hearing the
Complainant’s story the RA called the University police. Two officers came 1o the
apartment. They called an ambulance, which tock the Complainant to the hospital, where
2 Sexual Assault Nurse Examiner [SANE nurse) examined her within two howrs of the
incident. The SANE nurse administered a rape kit and in her report, she noted vagina)
and anal tearing, indications of an assault. On the same day as the assapll, the
Complainant also went to see her counselor, employed by the University. Her counsslor
explained to her that she could file complaint with Jadicial Affairs.

In investigating the first issue, OCR focused on how the University responded once on
notige of the alleged sexnal assault.

The University’s Investieation

On February 5%, the Complainant met with the Assisiant Director. She gave the
Assistant Director a verbal statement and answered guestions he posed. According to the
Assistant Prector, he asked for medical records and a list of her roommaates. He asked if
drugs were involved; the Complainant hestisted in answerin g and then, according o the
Complainant, the Assistant Direcior siated thar as long as the Complainant was not
selling or growmg drugs, she would not ke held sccoursable. Agcording to the
Camplainant, he persuaded her that it was in her best interest to be honest. She then
answored that she had smoked 2 small amount of marijuana prior to the slleged assaull.
She stated to OCR that she wnderstood the Assistani Director’s BESUrANCES 10 moan hat
this information would not be used 2 gainst her,

When GUR questioned the Assistant Director on this point, he stared that he meant
nothing would huppen to her criminally nor would she be expelied. When asked i3 was
possible for her to have understond his words o mean that the University would slso nog
sanction hez, he answersd thal it was possible that she could have inlerpreted his words to
mean this and that he could not reeall if he explicitly stated that her sotions could regult in
sanctioning.

On March 21st, the Director informed the Complainant that she was being investigated
for marijuana use.  According to the Complainant, it was not until she received s letrer
from the Director that she realized that the information would be used against her, The
Complainant met with the Dircctor on April 8" and told him that the Assistant Director
had granted ber immunity regarding her use of marifuana. In « letter dated April 23"
Judicial Affuirs informed her that it had determined she had violated the Code of Studen:



Page 5 Tor John Silber, Complaint Na, 01-02-2037

Responsibilities (Code) by engagingin drug use. The Complainant appealed this finding.
The panel that heard the appeal overtumed this decision based on its delermination that #t .
was unvlear whether the Complainant had been given assuranices by the Assistant

Lirector that she would be given mmmunity for engaging in conduct that was in vivlation
of the Code. ) U

The Complainant also stated thet the Assistant Divector informed her during their
February 5th mesting that she would be required to notify her parents about the incident.
She returned to Judicial Affairs on February §” and identified the Accused in 2 phote
Lne-up and submited a written statemenl, A “stay away erder” was then put iy effect,
Ascording to the Complainant, when meeting with the Assistant Director on Felbroary 8™,
he again inquired whether she had told her parents. She said “no” and that it should he
her deeision.  She fold OCR that the Assistant Director said he could not proceed 1o
investigate her complaint i7she did not inform her parents. The Complainant reported
that the Assistant Director also said that the Dean of Stadents wogld tel! her parents if she
did not. A few days later, she notified her parents. When OCR questioned the Assistant
Direstor about requiring the Complainant to tell her parents, he stated that he told the
Complamant that he would have to look into whether har parents would be roquired to be
notified. However, before ke conld get her an answer, she had already notified her
parents. He stated to OCR that he never said to the Complainant that ke weuld nat
proceed to investigate her complaint if she did not telf her parents.

in February and March, the Assisiant Directer interviewed witnesses, including the
Complatuarg’s roommats, a fiiend and two males, 3l of whom were in the apartment at
the fime of the alleped incident, The Complainant’s other roommate, who had parted
from the group earlier in the avenin & was also Intervicwed, The Corplainant siated that
the Assistant Director asked irrelevant, improper and personal questions of her
roontmates, including about her sexuat practices 2nd whether she exhibited signs of a
rape victim. According to the Assistant Drirenton, he was trving 1o determine the cause of
unexpleined vaginal tearing in the SANE nurse’s report, for which neither the
Complainant nor the Accused could account.

On March Z&S‘;", the Complainant and a friend met with the Asgistant Director, at which
time she was given a lotter dated March 8. The letter stated that Judicisl Affaws had
detormined thal “the evidence was insufficient 1o support a finding againet” the Acouged.
Ad the meeting, the Assistant Director explained to the Complainant that there was
nsufficient evidence to huld the Accused responsible for sexual assault. In particular, ke
discussed discrepancies between the Complainant’s version of events as reported to the
SANE nurse. The Complainant, according to the report, had 10ld the nurse that she was
pushod down forcefully on her stomach. The Complainant’s complaint to Judicial
Affairs stated that she was placed on the bed on her back, According to the Complainan
and the SANE nurse, she had asked the nurse to change the report to make it refleet tha:
she was on her back but the nurse declined 1o do so 28 & matter of practice. The nurse
stated to OCR that In the larger context this detall would have meant very Little to her at
the time. When we questioned the Assistant Director again about this he said that he
vigwed this issus in the context of the broader ivestigation, ln which he had found
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severat other discrepancies between the Complainant’s report of the incident and the
evidence and some witness stalements,

An April Zvdd Ietter from-the Complainunt’s attorey stated that e Complaingnt wanted
to present additional evidence, A Ietter from the Assistam Director to the Complainant
dated Apiil 5th stated that he welcomed additional Information. In currespondence dated
April 8745 the Assistant Director, the Complainant requesied tha he speak with the
SANE nurse, the RA and her counselor. The Assigtant Director thereafter either spoke
with or received written staternents fram the SANE nurse, the RA and the counselor. In
an e-mail dated April 26", the Assistant Director docurmented hig call with the SANE
nurse, which included discussion of the medical report. Lpon further inquiry by OCR
regarding the nalurg of the Assistant Direcior's questioning of witesses and. focus on the
medical information, he stated to OCR. that some of the modical findings could not be
accounted for by either party on the night in question. This fed him to conclude that it
nmssl have happened on a prior occasion. According to the Assistant Director, the
Complainant was non-responsive when asked sboul her sexual encounters arcund the
time In guestion, The Complainant was subsequently notified that there wag still
insuificient evidence to find that the Accused assauited her.

Apalveis

In detormining whether the U rdversity responded in a promypt and equitable manner, OCR,
fooked at the timeline for investi gating and providing an owtcome of the complaint 0 the
Complainant and found that the Universi ly’s response was prompt. The U versify
provided & detailed timetine that demonsirated that there were not significant delays in fts
processing of the complaint at issue, The Complainant filed her complaint on F ebruary
Sth and she was notificd of the outcome in ameeting with Judicial Affairs on March 159,
The Universiiy's response was prompt given 2l that took place from the be yinning of the
investigation to the end, includine identifying the Accused, interviewing several
witnesses in addition to the Complainant and the Accused, putting a stay away order into
effect, and obtaining documentation sush as medical records.

In derermining whether the University responded in an equitable manner, we focused on
the application of the procedure fo complainants of harassment, especially the sanctioning
of the Complainant for drug use and the issue of parenial notification. Wa also examined
how adequate, relishle and impartial the investigation was, specifically on what basis the
investigator veached his conclusion given the strength of the medical evidence,

With regard o ihe University’s “zero tolerance” policy concernin £ drug and alcoho! uze,
CCR examined two vears of complaints {o determine whether the pelicy was uniformly
applied to el complaints, We determined that it was consistently applied with one
exception. OCR found one case in which a femate student was not sanetioned for aloohe!
use; owever we found that there were exienuating cireumstances from which one could
conchude that the University’s actions were reasonable. The Complainant’s counselor,
who was aften o first responder t victims of assanlt, told OCR that she suw soveral
Feriale students per vear who had been assaulted, Sixe stated to OCR that polential
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sanclioning was one of meny factors that 2 student would consider bul conld not say
defnitively thal this was the deciding factor. Neither the counselor, nor the Congdainmt
could provide OCR with the names of individuals who had not fled a complaint becanse
of concesn abeu discipline. The University also stated that such sanetioning was mincr
and would not become a part of  student’s academic record and such information would
only be released at the request of the student who was sanctioned, OCR asked the
Complainant whether she would have proceeded with her complaint had she known she
wiould be sanctioned, and she replied that in hindsight it was difficult fo answer
definitively. Based on this information, OCR was unable to find (hat the policy had a
chilling effect in practice on those deciding whether to file sexual harassment eomplaints.

The Complainant also raised the issue of parental notification as being a deterrent fo
thoese filing complaints. Here, the Complainant stated that the Assistant Director told her
that if she did net tell her parents he could not proceed with the Ivestigation or that the
University would notify her parents. The Assistant Director stated o CR that when the
Complainan expressed reservation about informing her parents, he stated that he would
check with the [rean of Students sbout what to do and get back to her, but he denisd that
he stated (o the Complainant that he would not proceed to investi gate har complaint
without parente] notification. He stated that before he could look into the issue, she had
slready notified her parents. Therefore, there is insufficient evidence to show that the
issue of parenial notification had 2 chilling effect on the Complainant’s filing o7 a
complaint with Judicial Alfairs, OCR aiso determined that it was nof e Uiniversity’s
position that if 2 student refuses 1o permit parental notification the University would not
procesd o investigate Bis or her complaint. OCTR notified the Complainant’s sitorneys
thas the Family Bducational Rights Privacy Aet, the enforcement of which is cutside the
scope of GCR's jurisdiction, directly covers issues related to disclosure of students’
records.

OCR alse reviewed the adequacy, reliability and impartiality of the investigation of this
sexual assault complainl, OCR does not substitute its Fudgement for that of s university’s
investigator, but reviews the process to ensure that it was reasonably designed to identify
and address any sexual harassment. OCR noted that & SANE nurse admimistered arape
kit in this instance and that her report concluded that a sexual assault had oveurred,
When we questioned the Assistant Director about how he reached his conciusion, he
stated that there were several incensistencies in the Complainant’s version of events and
that witnesses present in the apartment at the Hine of the alleged incident presented a
different story. These discrepancies included what was discussed gt & bar with wilnesses
priorio the Complainant, the Accused and witnesses going to the Complainant’s
apaztment, and whether there was a knock on the Complainent’s docr and then g
conversation berween 2 witness and the Complainant fusi prior 1o the allsged assanht
regarding whether the Accused was staving in her room or leaving the apartment with
other witnesses, The Assistant Director alse staied that he could not conclude that what
was contaned in the SANE nurse’s report was entirely the result of that night, This is
also why, when OUR guestioned the Assistant Direstor regarding his questions about her
sexual practices, he said he asked thess questions because he could mot determine when
certain medical findiags cccurred and neither the Aceused nor the Complainant could
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scecunt for it Based an this explanstion, OCR found that there was insufficient evidenee
(0 show that the University failed to investigate the Complainant’s complait of sexyal
assavll in an equilsble manger. :

While overall, OCR deterined gt thers was insufficient cvidence to show fhat the
Uriversity did noi respond in a prompt and equitable manner rogarding the Complainant
in this instance, OCR and the University discussed possible Improvemnents to its policies

and procedures with respect to Title I, The University decided to take the folfowing
sleps to improve its policies and procedures; -

@ Publication of procedares and Tile Ix Coordinator: There wers inconsimencies
ini the information provided in fhe Yniversity's Safety booklet and the ©ifehonk,
These bave now been made consistent, Further, the name of the Title IX
Coordinator was not published in the Lifebook or elsewhere, This has also been
addressed,

»  Motive of the procedure to students and emplayees of the procedure, including
where complaints may be filed: While the Code was readily available, the fact
hat students could file complainis of sexual sssanlt pursuant fo the Code, via
Tidicial Affaire, was no! made entirely clear. The University has addressed this
ImEUL,

s Timeframes in the grievance procedurer The grievance procedure facked
tmieframes for major stnges by which the University would take action, The
University has modified the grievance procedures in 15 pn-line publications to
include reasonably prompt timeframes. Next vear’s privited Lifthook will glso
melhude these changes.

¢+ Thenotice of nondiserinsination lacked OCK and the Title IX Coordimator's
comtact information. The University has addressed this issue in its onefine
publications. Next vear's printed Lifehoolk will also include these changes.

The University volumtarily inok the sbove-discussed steps for the purpose of improving
its procedures, However, based on the totality of the circumstances, there is ing{ficient
evidence 1o show that the University viokated Title IX with regard to the Complainant’s
aHegation,

Issue #7: Whether the Liniversity retaliated against the Complainant for filing # sexual
assault complaint by initiating disciplinary action against her,

Legal Standard

‘the standards for determinin £ the University's compliance in regard (0 retaliation are st
forth In the regulation jmgpl cmenting Tide IX at 34 CFR. § 106.71. The regufation

incomporates by reference the procedural provisions of Titte VI of the Civil Rights Act of
1964, 42 11.8.C. 88 20004 & seg., and its inplementing reguiation at 34 CER. FLO0.7(a),



Page 9~ Dy Jokn Silber, Complant No, 01022037

The regulation requires thet no recipient or other person shall mtimnidate, thieaten, coerce,
or diseriminate againgt any individaal for e purposs of interfering with any rigly or
privilege secured by Title IX or because he/she has made 2 complaint, testified, assisted,
ot participated i any manner in an investigation, proceeding or hearing, 1n orderdo
establish that unlawiu] rewdiation has oecurred, OCR must determine that: (1) the
individual engaged in a protected activity; (2} the recipient was aware of the protecied
setivity; (3} the recipient took adverse action against the individua! ContEmporaneous
with or subsequent to the protected activity; (4) there was 2 causal conrection between
the adverse zetion and the protocted activity; and (3 the recipient cannot show fegitimate,
rondiscriminatory reason for it ackion,

Analysiz

Here, (1) the Complainant engaged in protecied activity by filing 2 sexval harnsernent
complaint; (2) the University was aware of thig activity; (3 after filing the compiaing
with Jadicial Adffaire, the Complainant was sanctioned for drug use; and (4) there is »
causal connection between the filing of the complain and the sanctioning bacuuse byt for
the filing of the complaing, the University would not have known about the drug use and
would not have sanciioued e Complainant. {5) However, the University apples a
“zero-tolerance” policy for drug and aloohal use. Almost without exeeption, when the
University discovers drug or aleohol use, includip  via complaint filings, i1 Imposes
sanctions on those involved. OCR found this o be a legitimale, nondiscrimatory
teasern The University stated that the policy applisd to non-sexual reluted assaulie
involving aleohol or drugs a5 well. This statement was consistent with OCR s file

T IEW

Becanse of the University's unifonn application of s “zero tolerance” policy, QCR did
nol find that the University retaliated against the Compluinant in a discriminatory manner
when it sanctioned her for druguse. We note thar the Complainant appealed this finding
on the ground that the Assistant Director failed ta clearly state that her actions wouk]
restl! in sanctioning. The pane! that heard the appeal overturned this decision beeause it
was unclear whether the Complainant had been given assurances by the Assistant
Drirector thal she would be given immunity for en gaging in conduet that was in violarion
of the Code,

Therefore, OCR determined that thers was insufficient evidence to establish that the
University failed 1o process the Complainant’s complaint of sexual assault Isz a prompt
and equitable member and that it retaliated sgainst the Complainant when it applied its
“zero tolerance™ policy to her, Asa tesult, there fs insufficient evidence to find that the
University vielated Title £ with regard 10 this complaing.
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OCR wishes o thank the University for its patience and cooperation in this madter. We
esperially recognize the efforts of University eounsel, Mr, Michae! Rosen, I vou have
any questions about this letier, please contact me at {617} 223-9683 or Mz, Robert Lyneh
at {817 223.9694.

Rinceraly,

Y I
(st P

Carolyn I, Lazaris
Program/Administrative Manager

ox: Michael B, Rosen, Esquire



