UNITED STATES DEPARTMENT OF EDUCATION -
OFFICE POR CIVIL RIGHTS

September 4, 1398

3 BBuilding
Hations Plze, Room 239

Son Frageisco, Cilifornia 84102

Ms. Linda Salter

Prasident

Skyline College

3300 College Drive

San Bruno, California 84068

{(in reply, please refer {0 Docke?”Number 08:-97-2144.)
Dear Praesident Salter:

Cn October 24, 1897, the U8, Departmert of Education (Department), Office for Civil
Rights {OCR), notified you that it had recelved a complaint from Ms. Alison Rivera
(complainant} filed against Skyline College (the College) alleging discrimination on the
basis of sex. The complainant alleges that, while a student at the College, she was
subjected t© sexual harassment by = professor (the Professor).  Specifically, the
complainiant identifies 2 class incident andremarks in the Professor's class which she
alleges were offensive and had the effect of unreasonably interfering with her education
by creating a sexually hostile and offensive environment.  She also alieges she was
subjected 1o retaliation because of her complaints to College adminisirators about the
Frofessor. :

OCR is responsible for enforcing the provisions of Title I of the Education Amendmenis
of 1872 and the Depariment implementing regulations, found at 34 Code of Federal
Regulations (C.F.R.) Part 106, which prohbit reciplents of Federal financial assistance
through the Depariment from discriminating on the basis of sex against persons, such as
students, participating in thelr programs andactivities. The College receives Federal funds
through the Department and is subject o this reguiation.

Section 106.71 incorporates the anti-retaliation provision set ocutat 34 C.F.R. § 100.7 inthe
Department regulation implementing Title V! of the Civil Rights Act of 1884, These
regulations, when read together, prohibit the College from retaliating against any individual
for the purpose of interfering with any right or privilege secured by Title X, The District
receives Department funds and is subject to OCR jurisdiction.

OCR investigated how the College processed the cornplaint and whether the complainant
was retaliated against by the Professor because she filed 2 complaint. OCR did not
investigate whether or not the complainant was sexually harassed or whether a sexually
hostile environment existed. OCR concluded that the College failed 1o implement its own
sexual harassment procedures to investigate the complaint of sexual harassment when
notified of it in Aprit 1997 by the complainant. OCR also concluded that the College
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unnecessarily disclosed the identity of the complainant 1o the alleged harasser. The
College has agreed o & Voluntary Resolution Plan (VRHP) which, whern implemented, will
bring the District into compliance in regard to the issues in this case. OGR did not find that
the complainant was retaliated against beciuse she filed her complaint.

Inthe investigation ofthis complaint, OCR irmerviswed the complainant and representatives
of the College and reviewed documents submitted by both, OCR also interviewed several
students who were snrolled in the class with the complainant. This case resolution letter
containg a summary of the facts gathered during the investigation, the applicable legal
standards, and the VRP which the College agreed to implement in order to address its
Title X responsibiiities arising from this complaint.

#

Legal Standards

The specific section of the regulations applicable tc this investigation is found in the
implementing regulation for Title X at 34 C.5.H. § 106.31, which provides that no person
shall, on the basis of sex, be excluded from participation in, be denied the benefits or, or
be subjected to disciAmination under any academic, extracurriculsar, research, occcupational
fraining, or other education program or activity.

Under Title X, an institution will be held responsible for harassment by its employess or
agents acting within the scope of their dutiss. The institution wilt be considered to have
rasponded adeguatsly to knowledge of harassment if it has conducted a thorough and
objective investigation and, if harassment is found, & has taken immediate action to fully
remedy the harm that ocourred and o prevent sexual harassmernt from oocurring in the
future, :

Title IX also incorporates by reference 34 C.F.R. § 100.7(2)(e), which prohibits intimidatory
or retaliatory acts against any individual who asserts rights under Title X,

Factual Summary

The complainant alleged that while she was enrolied in a particular College class during
the spring of 1897, the class Professor used certaln offensive language, thereby creating
a sexuafly harassing environment for her. Specifically, the complainant alleged that in
addition to using profanities and obscene language, the Professor told one female student
who had been verbally challenging him during a class discussion that she had beautiful
breasts, thereby delberately embarrassing her into siience. The complainant further
aleged the Professor retaliated against her by lowering her final grade in the class
because she complained to College administrators about him.

At the bsginning of this investigation the College indicated that it did not process this
complaint through s sexual harassment procedures because the complainant refused to
file & sexual harassment complaint. The Coliege stated that the complaint involved several
lssues and that the complainant’s concern was mostly about her final grade in the class.
The complainant confirmed that she refuseditc file a sexual harassment complaint against
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the Professor with the College even after bemg advised of her right to do so by the
College staff.

OCR determined that, despite her refusal:to fle 2 sexual harassment complaint, the
complainant notified several College staff about a sexuslly hostile environment which she
felt existed In her class. She first expressed these concerns and many other issues
varbally to her counselor in April of 1987, In response to the counselor’s concern for
clarification of the issues, on May 2, 1887, the complainant wrote down all of her concerns
which included allsgations that the Professor used obscene language and talked about
a female student’s breast during a class in erde{ to humiliate and silence her.

Within the next three weeks the counselor nc:tsf:ed the Dean in charge of the counseiors
department who notified the Professor’s Dean who then shared with the Professor the
issues raised by the complainant including the allegations of the sexuslly hostie
environment. On May 22, 1687, with the consent of the complainani, the Professor’s Dean
held a mesting with both the complainant and the Professor 1o discuss the student’s grade
on atest. At that meeting the complainant learned that the Professor had been allowed
to read her written concerms which she had put in writing for her counselor.

Bayond passing the complaimant’s concemns up to the next level of authority, not one
College staff person implementad the College's sexual harassment procedures o ensure
that the allegations were promptly and sguitably investigated and resolved if necessary.
In its written data response to OCR and in staff interviews, the College explained that the
reason no investigation was done under the College sexual harassment procedures was
cue to the fact the complainart refused to file a formal complaint. Further, the College
asserted that the complainant’s real CONGern was her grade in the class and not the issue
of sexual harassment. :

During negotiations for the resclution of this complaint, the Coliege President indicated
that, while OCR was investigating this complaint, she read the complainant’s written
concerns and falked with the Professor regarding his comments in the class, The
President indicated to OCR that, based on that discussion, she determined that sexual
harassment did not occur. According to the College’s written procedurss the, College’s
Vice President of Student Services s responsible for investigating sexual harassment
complainis. The President did not interview the complainant or any other person during
this investigation nor did she notify the complainant of her findings.

Procedural Issugs

GCR reviewed the College’s polficles and procedures regarding sexual harassment in the
educational sefting. Section 108.8(a) requires that the institution designate &t least one
ermployee to coordinate e responsibilities under Title [X, including the investigation of any
complaint of discrimination on the basis of gender, and to notify all students and
employees of the name, office address and telephone number of the designated
smployse(s). Under section 108.8{t), the nstitution is requirad fo adopt and publish a
grievance procecurs providing for the prompt and squitable resolution of student and
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employse complaints alleging noncomphance with Title [X and its implementing
regliations. .

Section 106.8 requires the instiiution to publish & notice of non-discrimination on the basis
of gender in publications made avajlable 10 students and employees or appiicants for
erroliment and include the following information: 1) that the requirement not o discriminate
exiends 1o both employment and admission, and 2) that inquiries concerning the
application of Title X io the recipient may be referred o the employse designated under
section 106.8 or o OCR.

At the time of this investigation, the College's written policy prohibiting sexual harsssment
was contained in the 8an Mateo County Community College District’s {District) Folicy on
Sexual Harassment #2.25 and Policy on Sexual Harassment involving Students #7.67,
available (o all faculty and staff in the Facully Handbook which is located in the division
office and the College library, OCR found that the policies were clearly stated bui falled
to refer the reader to written procedures for implementation,

During negotiations with OCR, the District Board of Trustees passed Board Heport No. 88-
5-18 which combines and revises the above two policles inte one sexual harassment
policy identified as No. 2.25 applicable to both students and smployess. OCH reviewad
those revisions and determined that they correctly include a reference to written
procedures for implementation. However, OCR determined that the new policies failled to
state that the colleges will take steps to stop sexual harassment, i itis found, and pravent
its recurrence, Addrionally, the revised policy falled 1o insure that records relevant to a
sexual harassment investigation will be keptfor a substantial period of time, even where
no evidence of sexual harassment was found. Mainterance of these records is crucial in
monitoring whether a pattern or practice of sexual harassment s occurring on campuses.
I order to resoive these policy omissions, ‘the Colege agreed to the terms of the enclosed
VRF.

OCH next reviewed the College’s notification to students of its sexual harassment policy
in its Skyline College Catalog 1996-1988 and its Skyiine College Spring 1598 Scheduie.
Both netifications metf section 106.8{a) requirements. They included a policy statement on
sexual harassment and identified the Coliage Title X coordinator by title, address and
telephone humber.

The College’s procedures for students’ filing sexual harassment complaints are contained
in the Sexual Harassment Complaint Procedures for Employees and Students and inthe
1997-1888 Skyline Student Handbook., The Coliege has formal and optional informal
complaint procedures, both of which include procedural steps, time frames for sach step
toward resclution of a complaint investigation and information regarding appeal rights,
OCR noted that the Student Mandbook states that where no sexual harassment is found

all written records pertaining 1o the alisgation will be destroyed. In OCR's experience the
destruction of all written records of sexual harassment complaints prevents determining
whether a pattern or practice of sexual harsssmeant has occurred during any particular
year or years. After OCR noted this concern, the Coflege agreed o maintain these
records as stated inthe VRP,
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Title IX recuires a recinlent to investigate a discrimination complaint whether it is written or
verbally presented to determine whether sexual harassmeant occurrad. If such a finding
is made, the recipient is required to promplly and equitably stop the harassment and
prevent its recurrence, The complainant’s refusal to file a complaint did not insulate the
College from iz Title X responsibility.  Whether the complainant’s allegations were
reflective of her primary concern or only a secondary concem iz irrslevant o the
responsiility that the College has o investigate any allegation of discrimination based on
SEX. :

OCR determined that the College did not mest its Title X responsibiities because it falled
o investigate this sexual harassment complaint. Given this fact, the Colisge agreed to
reinvestigate the complaint as stated in the enciosed VRF.

Retaligtion

Thne complainart also alleges that, after she complained to the College about the
Professor, he retalisted against har by lowering her final grade in his class from an "A" 1o
a "B grade. The complainart assarts that she had a 3.7 grade polnt average (GPA) inhis
class and that anything over 2 3.5 GPA should result in an "A" grade. The complainant
aleo asserted that the Professor gave her & "CY grade in class participation in order 10
justify his giving her s final "B" grade.

OCH analyzes claims of retaliation by sxamining whether: 1) the complainant was involved
in an activity protected under Title Vi, 2) the complainant was thersafter subjected to
adverse actions(s) by the reciplent; and 3) there was evidence of & sufficient connection
between the protected activity and the zdverse action that gave rise to an inference of
retaliation. I these conditions are met, a pfima facie case of reteliation is established.
Next, O0R examines whether the reciplent was able to offer a legitimate nonretaliatory
explanation for the adverse action, and whether this explanation was a pretext for
retaliation.

OCR determined that the complainant was involved in & protected activity when she
alleged she was sexually harasssad in class by the Professor, To determine whether the
complainant was sublected to adverse action whan the professor gave her a2 "B grade,
OCR reviewed her grades and scores prior 19 the complainant filing her complaint with the
College.

The complainant’s GPA for the class was 3.1 and she earned a final grade of "B, OCR
reviewsad the complainant’s tests and gradss for the course which were: Quiz grade - A,
History and Culture - A, Midterm - B+, DYAD: B8, Class Participation - C, Final 1 - B+, Final
2 - A OCR computed, that even if the complainant were upgraded in class participation
from & "(" to an "A" her class GPA would be 3.4 and not the 3.7 GPA which she claimed
nor the 3.5 GPA necessary for an "A" grade. OCR finds that the evidence does nat
support the allagation that the complainant eamed a higher grade than she received,
QCR found that the comolainant suffered no adverse with respectto her final grade and
consequerntly, OCR inds no retaliation. :
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On August 24, 1998, tha Collegs signed the enciosed VRP to resaive the concerns ralsad
during this investigation, OCR will monitor tie College’s adherence o this plan. Timely
implementation of its terms will resolve the Tifle X issues in this complaint. This canchades
OCR's investigation and determination inthis case. OCR s closing this case as of the date
of this letter and is informing the complainant of these findings by concurrent letter.

This letter is not intended, nor should it be construed, io cover compliance by the Coliege
with Title X and s ;mpiernentmg reguiatzcns as to any issue or individual nat specifically
addressed in this leter, :

Under the Freedom of iInformation Agt, it may be necessary 1o releass this dooument and
related records on request. I OCR recsives such a request, & wili seek to protect, 1o the
extent provided by law, persmal information which, if released, could rsasonably be
expectad to constitule an unwarranted invasion of privacy,

OCR wishes o thank the College for its cooperation during this investigation. If you have
any questions about this letter, you may contact Ms, Amirkhas at {415) 437-7798.

Sincerely,

St £ i

@teia B. Kiugman
Tearn Leader

Enciosure
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SKYLIMNE COLLEGE

Docket Mumber 08-87-2144 |
Voluntary Raselution Flan

Skyiine Coliege (College) sgrees 1o Wnplement the following sctien io reshive the
jssdes In this cornplaint end to ensurs compliance with its responsibibities un@&r Title
X of tha Bducation Amendments of 1972 and the mplementing regulstion.)
' |
¢ The College mgr=ss to prepare an addeadum to the San Mateo| County
Community Colisge Diswrict’s Sexual Harmsement Complaint Progeduras for
Emnloyess and Siudents. The addsndum will include tao statsmerits: thet
whan tha College finds saxusl harassmant has occurred 1t will take steps fo
! prevent the sexual harassment from recyriing, and that recerds relevant to The
; investigatian of sexual harasksgmmt complainisTwill be kapt for five yvears,

) By ﬁ&“{”m_ 1888, the Collage will orovids QOCR with & copy of the addendum.

2, The College agress 1o delets the sentence on psge 33 of the Skyine
Srudant Handbook of 1897-1 988 which reads: i the parties agree chilt there
; has been no sexual harsssment, all documants of the allsgation |will be
sstroved.” The Coilege 2grecs 1o insart ih place of the above de gfion &
staTement indicating thet records relevant to the invastigation will be kegt for
five yaars. : ‘

printing and distibution date of this revised Handbook .

! By et gs, 1988, the College will pr::v?fde OCR with documentation of the

5 {
2. The Collage agress to notify its counselors and deans of the raquiremant o

. implement the sexual hargssment procgdures when notified of 2] sexugl
harassment complaint wheathsr or net = zomplainant agress to file & riTTen
cemplaint. The College also agrees thatft has an obllgation 1o preteit fom

- dimelogure 1o the extsnt possinle, the identity of those students who da oot
wish 1o file & written complalnt. : i

|

s, By the end of this semester, the Cpllage wilt nowly s staff of thess
- requirements. :
b, By alsy 3%, 1988, the College will natify OCR of the date and procass of
this notfication o staff. : ;

- 4. The Colleys agress 1o vein itg Titls [¥ office and those persons can Jucting
. ThHiz IX sompiaist investigations in condugting prompt end equitsble regolution
af sexuznl harassment complaints, :
By _{3_{3‘&3_»13, 1888, the Dollage will previde OCR with decumenistion of the date
of the training, the namas of the participants, the name and cradentizls of the
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rainer. B
5., The Colizge sgrees to investigate Ms. Rivera’s allagations d'f SEXUR
harassment in accerdance with the College’s Sexual Marassment Comalaint

Eraceduresfor Emaloyees and Students {3t revised per this agraemd‘,nt}‘ The

College will notify her in writing on whet fectual basis, whethar ::st not the
Cellege investigation found that sexual harassment ocourred. |
gy BT 30, 1998, the Coliege will provide GTR with inforrmation descﬁréb}ng iis
investigative procedures and findings, and 2 copy of its written potifipation of
its findingsito the complainant. : : |
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