URITED STATES DEFARTMENT OF BEDUCATION

OFFICE FOR CIVIL RIGHTS, REGION X

DEC 79 2008

Dr. Bemjamin Duran
Superintendent/President
Merced College

3600 M Street

Merced, California 95348

(ir reply, please referto case no. 09-07.2037.)
Dear Dr. Duran:

The U.3. Department of Education, Office for Civil Rights (OCR)}, has completed iis
resofution process for the above-referenced complaint against Merced College. The
complainant’ alleged that a College instructor discriminated against her on the basis of
sex and retaliated against her while she was a student in a College Program. The
issues OCR investigated are as follows.

1) Whether the College provided a prompt and equilable resolution to the
complainant’s internal complaints of sexual harassment and retaliation, including
reaching the appropriate determination as to:

a. whether the instructor {1} discriminated against the complathant on the
basis of sex by creating a sexually hostile environment in the Program,
and

b. whether |, retaliated against the complainant for complaining about his
sexual harassment by initially delaying her make-up exam, and then
refusing to grade it until she submitted documeniation regarding her
absence that was not required of other students.

During the course of the investigation the complainant further alleged that 1. continued
to retaliate against her for pursuing the internal complaints of sexual harassment and
retaliation, and against student withesses who testified on her behalf. Therefore, OCR
also examined the following,

2} Whether the Coliege provided a prompt and equitable resolution to additional
allegations of retaliation by L, including reaching the appropriate determination as
to whether he retalizted against the complainant and other student withesses for
pursuing an internal complaint or testifying during the intemal complaint
processes.

" We nofified the College of the identily of the complainant when the investigation began. We are
withholding her narne from this letter to protect her privacy.
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.OCR investigated the complaint under the authority of Tile X of the Education

“Amendments of 1872 and its implementing regulation. Title IX and the regulation prohibit

“dhiscrimination on the basis of sex in education programs and aclivities operated by

-recipients of Federal financial assistance. The Tille IX regulation also prohibits retaliation
against individuals because they engage in achivilies protected by Tille X, The College
.receives funds from the Department and is subject 1o the requirements of Title IX and the.
regulation. ' '

At the time the complainant filed her complaint with OCR she had previously filed
intemal complaints with the College, which were processed during OCR’s investigation.
DCR examined all records of these internal procedures, including interview notes,
investigative reports, and hearing fapes. OCR alse galhered evidence through
-interviews with the complainant and College personnel, and through review of additional
~documents submilted by the complainant and the Coliege. OCR concluded that the
_evidence established that the College failed to comply with Titie 1X and the applicable
regulations with respect o some aspects of its resolution of the complainant's internal
~complaints of sexual harassment and relaliation. The Colflege ook action over the
course of the investigation that resolved a number of the identified areas of non-
“compliance. The remainder will be resolved through a Resolution Agreement with
OCR. The applicable legal standards, the facts gathered during the investigation, and
jt?}e reasons for our determination. are summarized below.

Legal Standards

“Title IX, at 20 U.8.C. 1681, and Hs implementing regulations, at 34 CF.R. §106.31,
- prohibit discrimination based on sex by recipients of Federal financial assistance.
- Colleges are responsibie under Title IX and the regulation for providing students with a
" nondiscriminatory educational environment. Sexual harassment of a student can result
-in the denial or limitation, on the basis of sex, of the student’s abiity ’m pammpaie inor
" receive edycation benefits, services, or opportunities. '

“#olleges provide program benefits, services, and epportunifies to students through the
respongibilities given to employess. If an employee who is acting, or reasonably
~appears 10 be acting, in the context of carrying out these respensibiliies either (1)
" conditions an educaional decision or benefit on a student’s submission to unwelcome
-~ sexual conduct, or {2) engages in sexual harassment that is sufficiently serious to deny
or limit a student's ability to participate in or benefit from the program, the college is
responsible for the discriminatory conduct whether or not it has nolice. A college is not
- directly responsible for sexual harassment of a student by an empioyee if the conduct
ocourrad outside. the comtext of the employee’s job responsibilities. However, under
Tile IX and the regulations, if a college knew or reascnably should have known about
“ihis type of harassmend, i is responsible for determining what ocourred and responding
_appr@pr;ateéy
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n determining whether a hostile environment based on sex has been created, OCR
evaluates whether or not the conduct was sufficiently serious lo deny or limit the
“student’s ability to participate in or benefit from the college’s program. OCR examines
all the circumstances, including: the type of harassment (e.g. whether if was verbal or
-~ physical); the frequency and severity of the conduct; the age, sex and relationship of the
. parties; the setling and context in which the harassment occurred; whether other
incidents have occurred at the college; and other relevant fagtors. ' '

Lnder Title IX and the regulation, if a student is sexually harassed by an employee, the

" coliege is responsible for determining what coccurred and responding approprialely.
OCR evaluates the appropriateness of the responsive action by assessing whether it
“was prompt, thorough, and effective. 'What constitutes a reasonable response fo
. harassment will differ depending upon the circumstances. However, in all cases the
coliege must conduct a prompt, thorcugh and impartial inquiry designed fo reliabiy
determine what occurred. i harassment is found, it should take reasonable, timely,
age-appropriate, and effective corrective action, including steps tailored to the specific
. situation. The response must be designed 1o stop the harassment, eliminate the hostile
. -environment if one has been created, and remedy the effects of the harassment on the
student who was harassed.  The college must also take sieps to prevent the
" harassment from recurring, including discipiining the harasser where appropriate. A
series of escalafing conseguences.may be necessary if the initial steps are ineffective in
" stopping the harassment,

© Qther actions may be necessary to repair the educational envimbnment. These may
- include special training or other interventions, the dissemination of information, new
* policies, and/or other steps-that are designed to clearly communicate the message that
. ‘the college does not tolerate harassment and will be responsive to any student reports
of harassment. The college also should take steps to prevent any retaliation agamst the
- student who made the complaint or those who provided information.

The Tille X regulations, at 3¢ C.F.R. §106.71, incorporate 34 C.F.R. §100.7{e) of the
regulations implemeanting Title Vi of the Civil Rights Act of 1964 and prohibit colleges from
intimidating, coercing, or retaliating against individuals because they engage.in activilies
protected by Title . When OCR investigates an allegation of relaliation, it examines
"~ whether the alleged victim engaged in a protected activily and was subsequently
. sublected to adverse agtion by the college, under circumstances that suggest a
connection between the protected activity and the adverse action. [ a preliminary
connection is found, OCR asks whether the college can provide a nondiscriminatory
reason for the adverse action. OCR then determines whether the reason provided is
meraly a pretext and whether the preponderance of the evidence establishes that the |
-adverse aclion was in facl retaliation.  If sludent complaining of sexual harassment or
others participating in the process are subjected {o retaliation, the college is obligated to
- determine what occurred and respond appfoprfaiaiy i ‘2 manner cons;sten% wzth the
Cesponsive process aullined above. . T
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in addition, the Title ¥ regulations establish procedural requirements that are important
for the prevention and correction of sex discrimination, including sexual harassment and
retaligtion for assertion of Title IX rights. These reguirements include issuance of a
policy against sex discrimination (34 C.F.R. §106.8) and adoption and publication of
grievance procedures providing for the prompt and equitable resolution of complaints of
sex discrimination, including retaliation (34 C.F.R. §106.8(b)}. OCR examines a number
of factors in evalualing whether a recipient’s grievance procedures are prompt and
squitable, including whether the procedures provide for the following: notice of the
procedure to students, and employess, including where to file complaints; application of
the procedure to complaints alieging harassment by employees, other students, or third
parties; adequate, rsliable, and impartial investigation of complaints, inciuding the
opportunity to present witnesses and other evidence; designaled and reasonably
prompt timeframes for major stages of the complaint process; notice to the parties of the
outcome of the complaint; and an assurance that steps will be taken fo prevent
recurrence of any harassment and to correct its discriminatory effects. The regulations
also require that recipients designate at least one employee 10 coordinate compliance
with the regulations, including coordination of investigations of complaints alleging
noncompiiance {34 C.F.R. §106.8{a}}.

Factuai Summary

The Program in which the complainant was snrolled is 28 consecutive months in length,
comprised of five semesters and iwo 12-week summer sessions, Program
requirements include leclure/theory and lab/practicum classes that take place on
campus, as well as assignment to a minimum of three different clinical facilities over the
course of the Program. Al the time this complaint was filed, classes were primarily
taught by the Program Dirsctor or |, who was the Clinical Coordinator as well as an
instructor. Fach group of students that go through the Program is called a "cohort,” and
all cohorts attend classes with both instructors.

OCR’s investigation showed the following:

Existing Policies and Procedurss

o The Coliege has general policles prohibiting discrimination on various bases,
including sex. It also has more specific policies prohibiting sexual harassment,
and prohibiting retalistion for filing & sexual harassment complaint or participating
in such an investigation. The polides direct siudents o contact the College
Equal Opportunity Officer (EQQ) to resolve alleged acts of discrimination or
harassment.

o At the time this complaint was filed, students were nolified of these policies
through the College catalog, the Schedule of Classes, and postings around
campus, Employees also received regular notice of the policy, and biennial
sexual harassment training. These publications alse named a Title X
Coordinator {apart from the EOO) for inquiries regarding Title IX compliance.
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At the time the complaint was filed, the College reported that s informal and
formal process for resolving sexual harassment complaints is outlined in Title V
of the California Code of Regulations, sections 59327-58328°. The College had
no written procedure documenting fts complaint process apart from a one-page
flowchart entifed Merced College Unlawful Discrimination Complaint Process.
The flowchart cutlines basic steps of informal resolution, fact-finding investigation
and determinalion, and appeal righls. Some steps contain fmeframes, some do
not. The flowchart implies that informal resolution must be attempted before a
formal complaint may be filed.

The College noted that, in practice, a student would meet with the EOO o
discuss allegations of discrimination, At that meeting, the ECC would explain the
informal and formal process and provide a packet of information with the
flowchart.

The Coliege has a separate complaint procedure enfitled Merced College
Student Grisvance Procedures. At the time this complaint was filed, the
Procedures applied when a student felt subjected to unfair action, or was denied
rights stipulated in College policies or procedures. The Procedures contained
contradictory fanguage regarding whether acts of discrimination were covered.
The Student Grievance Procedures required a complainant to attempt informal
resclution before procesding formally, and provided for a hearing once a formal
“grievable act”is alleged. The Procedures placed the burden on a complainant
to prove his or her case at hearing.

Student publications such as the Calalog and Schedule of Classes did not
contain notices describing the various complaint procedures available. instead,
the publications directed students {o contact the EOQO or the Title IX Coordinator
to obtain copies of the proper procedure.

2006-2007 Academic Year

<

The complainant enterad the Program in fall 2005. On Sepiember 28, 2006, the
complainant called the Program Director 1o report that she needed fo be absent
from a scheduled exam in L's class on September 28 because of family liness.
On Septembe: 28, 2006, the complainant also notified the Program Director that
[ had approached her in class in Spring 2006 and whispered a statement she
interpreted as a sexual innuendo, and that in August 2006 he had touched her
inappropriately during a demonstration in a lab class.

Tha same day, the Program Director notified the intern Dean of Instruction over
the Program (Intern Dean), and took the complainant o meet with him. The
intern Dean encouraged the complainant to file a complaint, f she wished 1o,

The complainant emailed the Intern Dean after her meeting with him, outlining a
number of concerns about I These concerns inciuded her observation that L
was unprofessional and frequently absent, that he intimidated students, and that

* These sactions outline a process for responding to discrimination complaints that has been prescribed
by the Chancelior's Office of the California Community Coltegas.
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he made inappropriate comments about females. The complainant wanted her
identity to remain confidential at that point.

The Intern Dean replied that he would keep the email confidential, that the
complainant should continue to decument her concerns, and that other students
should feel free o notify him if they were experiencing similar concerns.

On September 29, 2006, the Procgram UOirector emsiled & number of
administrators, including the Intern Dean, the Vice President of Instruction (VP/),
the Vice President of Student Personnel Services (VP/SPS), the Vice President
of Administration Services (VP/AS), and the Division Chair over the Program.
The email did not specifically mention allegations of sexual harassment, but
stated that some students and the Program Director were forced to tolerate a
*hostile environment” when interacting with 1., and asked that action be laken to
address the sifuation.

On or around the same date ancther female Program studeni, F1, also emailed
the Intern Dean with a list of general concerns about I's professionalism, which
did not include allegations of sexual harassmeni. However, F1 alse forwarded
an anonymous email from another female student (F2} in L's class who wrole
that | had touched her inapproprigtely during a lab, and had acted
inappropriately toward her and other famale classmates at a Coliege party.

The Intern Dean, who was new to his posilion, then met with various
administrators about the procedures used to respond to such allegations. He
was advised that the student(s) would need to file a written complaint, and that i
wouid be more difficult to address the situstion if they wished to remain
anonymous. The VP/AS, who is also the College’'s EQQ, aiso told the intern
Dean that any student alleging sexual harassment must be provided a packet of
written information regarding how to fie a complaint.

The intern Dean emailed both the complainant and F1 on October 2, 2006,
infarming them that he wanted to provide them the packet of information on filing
a sexual harassment complaint. The message for F1 asked that she forward the
packet fo F2.

On the same date, the complainant's mother emailed the infern Dean and
various administrators and stated thal students had been afraid to come forward
becauge of a perception that 1's abusive and harassing behavior had been
historically tolsrated by the College administration. The VP/ repiied, stating that
Coflege administration was Iaking the complaints very seriously.

On Oclober 3, 2008, the intern Dean emailed and met with the complainant, and
provided her with a packet of information, including the College's Student
Grievance Procedures and the flow-chart outlining the Unlawiut Discrimination
Complaint Process, The Intern Dean informed the complainant that two Vice
Presidents would be meeting with |. regarding the concerns raised by her and
other students, but that they said the Coliege could only proceed to a cerain
point without written staiements identifying those who complained,

Cn Cetober 4, 2008, the VR and the VP/A met with |. regarding the concerns
raised by students about him. On the following day, the complainant and F1
reported to the Program Director that | had come to class and said that he had
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intiated the meeting with administraiors for another reason. | reporledly then
stated that he had heard rumors that he provided an intimidating environment
and had acted inappropriately, but told students that what had been said was
immature on the students’ part and that nothing would happen as a resulf. The
students siated that 1. told the class that if students had a probiem with him they
should come to him instead of “running to the Dean.”

o On October 5, 2006, the Program Director reported the content of her meeting
with the two students fo the VP/I and the VP/A by email, with copies {o the
Division Chair and the Intern Dean. She noted that the students feared
retaliation if they filed a complaint.

o Between October 12 and November & 2008, there were & series of emails
betwaen the intern Dean and/or the Program Director and the complainant
regarding whether she wished fo file a formal complaint. Both administrators
expressed their support of whatever the complainant chose to decide, and
indicated their willingness to work with her in the process.

o On Qctober 26 and 27, 2008, there was an email exchange between the
Program Director, 1, and the Intern Dean regarding [ scheduling a make-up for
the exam the complainant had missed on September 28, Despite the Program
Director's corfirmation that the complainant had left a message about her
absence prior to the exam, |. insisted that he be provided documentation of the
call and the specific reason that the complainant had to be absent before he
would schedule a make-up. The Intern Dean directed 1. to schedule a make-up
exam without such documentation and explanation of the absence.

o On November 9, 2008, the VP/SPS met with the complainani, her mother, and
the Intern Dean. Her notes indicate that the complainant raised general
concerns about 1's professionalism, but alsc compiained about inappropriate
touching, delay in scheduling the making-up examination, offensive/intimidating
behavior, and fear that §. wouid sabotage her upcoming exams. The VP/SPS
reviewed the Student Grisvance Procedures process and folkd the complainant
that it would be very difficult to address her issues without something in writing.
The VPISPS shared the complainants concerns with the College President, the
VP, the VP/A, and the Intern Dean by memorandum.

o On November 16, 2008, the VP/A responded to the November 9 memorandum,
asking that any documentation of inappropriate touching be provided fo him as
soon as possible, and stating that such an allegation demands a thorough
response.

o Onthe same date, the complainant was allowed to take her make-up exam.

o On November 16, 2008, the complainant filed the same pelition for a grievance
hearing (Peifion) with three College offices—the Office of Student Personnel
Services, the Office of Instruction, and the Office of Human Resources, She
noted that some of her allegations wouid be betlter resolved by different offices,
but that it compromised the total picture to divide them up infto different
complaints,

o The Petition included a number of issues that relate to 1.’s professionalism and
instruction, but also raised allegations of sexual harassment experienced by the
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complainant and other female students. The Petition also alleged that |
retaliated against the complainant for raising verbal concerns about him by
delaying the make-up exam, and that in general studenis felt vuinerable to
retaliation by §. because the Collegs had historically tolerated his behavior.

The Petition specifically named several current and former students of L's, as
weil as some employses of clinics that he worked with, whom the complainant
sald described {o her incidents of sexual harassment or other inappropriate
hehavior or comments toward female students.

As described further below, the College decided to process the sexual
harassment aflegations raised in the Petition separately through investigation by
an outside investigator (investigator} with experience in investigating this type of
complaint. The College processed the remainder of the allegations, including the
allegation of retaliation regarding the make-up exam, under the Student
Grievance Procedures.

Even though the complainant had taken her make-up exam on November 16,
2008, |. had not yet notified her of a grade by November 30, When she asked
him about it, 1. foid her that she would not receive a grade until she provided him
with celi phone records verifying that she had in fact called the Program Director
about her absence prior to the initlal exam. 1. had been informed of the formal
written complaints against him by this time.

The complainant notified the [ntern Dean, the Division Chair, and the Program
Director aboul 1.'s refusal io provide her exam grade, and they referred the
matter to the VP/SPS who was in charge of the Student Grievance Procedure.
The VPISPS assured the complainant that she would oblain the exam resulis
from i

The compiainant provided her cell phone records to the VP/SPS and told the
VP/SPS that she was only doing so fo prove her truthfulness in the matter, and
that the records should not be shared with 1. Nevertheless, the VP/SPS informed
I. of the phone records, and only then did he provide the complainant with her
grade. The camplainant filed an amendment o ker original complaint on January
12, 2007, which included this additional allegation of retallation. The College
added this to the allegations being processed under the Student Grievance
Procedures.

On December 16, 2008, the complainant filed her OCR complaint.

On January 17, 2007, the complainant requested that 1. no longer evaluate her
during clinical placement because of her pending complaints against him. The
College informed 1. that he could continue to make clinical site visits to evaluate
other students, but should not evaluate the complainant at least untit the Student
Grigvance Procedure hearing was complete,

On January 26, 2007, 1. emailed the Program Director and other administrators
regarding what he characterized as the complainant’s "ciinic deficiencies.” The
Program Director responded after looking into the matter, stating that I's facts
were not corroborated by administrators at the complainant’s clinical placement,
and that those administrators requested that L no longer be assigned to evaluate
students at that site.
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Student Grievance Procedure Hearing

The Student Grievance Procedure hearing was heid on February 7, 2007. Both
the complainant and |. were represenied by counsel.

As a part of the Btudent Grievance Procedure, a copy of the complainant's full
November 2006 Petition and all documents she intended to rely on at the hearing
were provided to 1. approximately three months before the hearing date. These
documents included information related 1o the retaliation allegations, as well as
the sexual harassment aliegations. As noted above, the documents included
personally identifying information about other studenis and clinical site
employees. The College did not provide the complainant with copies of the
information I was to present at the hearing until fess than cne week before the
hearing.

At the outset of the hearing, complainant’'s counsel raised a number of concerns,
including the following: separating the sexual harassment and retaliation
allegations would nol vield a complete picture of the hostile educational
anvironment caused by 1.; the Student Grievance Procedure had conflicting
ianguage regerding its coverage of harassment or discrimination complaints; 1.
received copies of the complainant's hearing infermation much sooner than she
received copies of his; and it was unfair to place the burden of proof on the
complainant,

Each party presented thelr case to the hearing committee outside the presence
of the other party. The complainant presented first, then left the hearing and 1.
came in. The committee summarized the complainant's evidence for |, and |
then presented his case. When {. left the room the commitiee then summarized
his evidence for the complainant, and she was allowed time for rebuftal. Each
party had opening and ciosing statements, and presented witnesses and
documentary evidence.

The hearing committee heard testimony from the complainant, L. College
administrators, & number of L's other students, and several employees or
administrators from clirical sites where 1.'s students were placed. The student
witnesses included F1 and another female student {F3}, who testified in support
of the complainant. F3 noted that |. had approached her fo testify on his behaif.
Several student or former student witnesses in the hearing process and the
sexual harassment investigation noted that |. had made comments 1o his classes
that the College would not fake action against him as the result of student
complainis. One student witness stated that F2 did not appear as a witness
because F2 feared retaliation in her ¢linical setting.

Several wilnesses who were interviewed during the subsequent administrative
investigation of sexual harassment (described below) provided information abaout
I's intimidating and retaliatory behavior. This information was not taken into
account by hearing commitiee, however, because the committes had already
issued ifs recommended decision before the sexual harassment investigation
was completed.
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On February 23, 2007, the hearing commities issued s Proposed Decision and
Recommendation, with a copy provided to the complainant. The commitiee
found that 1. had: conducted an informal clinical evaluation of the complainant
after being directed not to evaluale her; delayed her make-up sxam until ha
received documentation not required of other students; and intentionally recorded
an inaccurate failing grade for the complainant® It concluded that ['s actions
constituted harassment; were arbitrary, capricious, and/or improper; and
infringed on the complainant's rights as a student.

The commitize recommendations induded the VP/ mesting with 1.’s students; |.
aftending anti-harassment training; unannounced student evaluations in each of
P's classes: and documentation of the findings in s permanent record for a
defined time period.*

The complainant appealed the Decision/Recommendation on March 7, 2007, and
her concems included the following: a) the commitlee should have taken into
account evidence submitted at the hearing regarding t's sexual harassment as
well as retaligtion; b) I was provided with her evidence for review prior to the
hearing much earlier than she was provided with his; and ¢) the determination
regarding the make-up exarmination was faciually inaccurate”. The complainant
also believed that the recommended actions did not go far enough, and
requested that I.'s employment be teminated, She stated that, at a minimum, he
should be removed from any position of authority over the remainder of her
program; that he should formally apologize; and that he should be required to
demonstraie through testing that he received adequate training.

On April 23, 2007, the College President issued the Final Hearing Decision to
both the complainant and I. The President did not make substantive changes to
the faciual findings or conclusions. The President modified the actions fo be
taken in the following ways: a) the VPII's meeting with students was expanded fo
cover afl cohors; b) the unannounced student evaluations wete also expandad o
cover all cohorts, and the limited time period was removed; and ¢) documentation
would remain in L's permanent record, and not be removed.

The President did not take action to limit L's interaction with the complainant or
remove his avthority to evaluate her performance during the remainder of her
program. The complainant still had to complete the remainder of spring session,
summer session, and fall session to finish the program. The complainant was
subject to 1.'s evatuation authority for class or dlinic during spring session and the
first one-half of summer session.

On Aprit 25, 2007, the VP/A issued the document that was placed in 's
personnel file. It outlined the faciual findings and the College’s determination.
The VP/A directed 1. to refrain from any form of harassment, retaliation, or other

? This grade was subsequently correcied.

* The Dean of Insiryclion assignad 1o the Program, the VP/L, and the Coflege President somprised the
eneral line of supervisory authority over I.’s position with respect to imposition of any disciplinary action.
? The Decision/Recommendation siates that the complainant was not allowed fo take the make-up exam
unitit 1. was provided the phone records. In fact, 1 allowed her to take the axam only after the Intern Dean

directed him to do so, but then he refused to grade it unt the VPISPS told 1 she had the phone records.
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improper action against students or staff, and stated that failure to comply would
result in additionat disciplinary measures.

Sexual Harassment Investigation

<

[}

As mentioned above, while the Student Grievance Procedure process
progressed, a paraflel process was taking place with respect to the sexual
harassmeni allegations contained in the November 16, 2008 Petition. The
investigator contacted the complainant before the end of November, explained
that her sexual harassment sllegations would be investigated separately, and set
up a meeting for December 1. The complainant later rescheduied this meeting fo
December 19, and then again to January 2, 2007,

During the January 2, 2007 meeting, the Investigator interviewed the complainant
and had her fiit out an Usnlawful Discrimination Complaint form. These
aliegations were then treated by the College as a new complaint, filed that day,
that was separate from the November 2006 Petiion. The next day, the
Investigator provided the complainant with coples of California regulations
regarding the College's responsibifity to investigate discrimination complaints.
Qver the next three months, the Investigator interviewed ten out of the fourteen
students in the compliainant’s cohort and attempted unsuccessfully to interview
three more, including F2. She also interviewed two former students identified by
the complainant as witnesses, and attempted to interview a third. Finally, the
Investigator inferviewed six College administrators and/for facufty members.

The swdenis interviewed included F1 and F3.  F3 specifically told the
Investigator that she was concerned about future retaliation by L

The sexual harassment investigation focused on sixteen specific examples of
alleged sexual harassment or other inappropriate actions by [ that had been
identified by the complainant in either her written complaint or her initial interview
with the Invesfigator. The examples included six allegations directly involving the
compiainant. The remainder concemed incidents or information relayed lo the
complainant by others. The examples included allegations of inappropriate
comments and touching.

A fair amount of factual information regarding the sexual harassmaent aliegations
was contained in the avidence that had been presented at the Student Grievance
Procedure hearing. Because that was considered by the College to be a
separate process, most of this information, including the witness testimony, was
not reviewed by the sexual harassment Investigaior. | requested that the
investigator review his binder of written materials from the hearing, and she did.
Gn March 26, 2007, the investigator provided a written repodt of her investigation
to the VP/A. The VP/A issued a written decision to the complainant and L on
March 30, 2007,

The written decision cutiined factual findings and separaie conclusions as o
each allegation. As to the allegations involving the complainant, the College
found that over the course of C's enroliment I had: a} once exhibited
inappropriate but not sexually harassing conduct, b) once whispered an
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inappropriate and sexually harassing comment; ¢} touched the complainant's hair
one time in a manner that was inappropriate and unwelcome; and d} once
touched the complainant in an inappropriate and sexusily harassing manner
during the demonstration of a skill.

The College did not find that |, sexuglly harassed the complainant by altempting
fo add himsell to her electronic mail friends list.  The complainant had alieged
that |. flifed with her before she filed her sexual harassment complaint and
treated her rudely after. As to this allegation, the College did not find that flirting
occurred, and noted that any change in the interaction between [ and the
complainant was atiributable o the fiing of the November 2008 Petition, not the
sexual harassment complaint, and should have been addressed in the Student
Grievance Procedure hearing.

Seven of the allegations involving other individuals were not confirmed by the
College because the individuals involved could not be contacted or the
alisgations were not supported by the evidence gathered. These seven included
an allegation regarding L's inappropriate behavior involving F2 at a College-
sponsored party.  Of the remaining four aliegations, the College found the
following: a} an oral complaint that was filed by 1’s class in 2002 which involved
I. handing out a sexist cartoon and commentary in class was deall with
appropriaiely by administrators; b) L once made a comment to ancther female
student about her clothing that was inappropriate but did not constitute sexual
harassment: and ¢} |.'s conduct in walking another female student to class was
unwelcome but did not constitute sexual harassment.

The College’s written decision conciuded that, in the specific instances outlined,
|’s behavior was inappropriate, unwelcome, or constifuled sexual harassment,
The College considered each incident separately, however, and did not reach a
conciusion as tc whether |'s conduct overall created a sexually hostile
educational environment for the complainant and other female students. The
College also did not include its previous retallation findings from the Student
Grievance hearing in an overall assessment of hostile environment,

The notice of decision to the complainant stated that the College would take
“appropriate disciplinary measures” but that the defails were confidential
personnel matters. The complainant was advised that any fuure retaliation by L.
was prohibited, and that she should contact the VP/A immediately if relaliation
occurred,

The notice of decision to |. informed him that a copy of lhe notice would be
placed in his petsonnel file, and states that any further inappropriate, unwelcome,
and/or sexually harassing behavior could result in additionad discipline, up to and
including termination. The notice elso states that any retaliation against the
complainant or witnesses was prohibited.

Despite the sexual harassment investigation findings, the College again did not
limit L.'s interaction with the complainant or remove his authority to evaluate her
performance during the remainder of her program.

On April 18, 2007 the complainant appealed the sexual harassment decision,
raising fwo major concerns, The appeal noted that the Coliege failed to analyze
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the separate instances of sexually harassing or inappropriate behavior tagether,
and made no finding on the issue of whether |. had created a sexually hostile
environment. In addition, it stated that the findings were incomplete because
some witnessas were not contacted or were not able fo be contacied, and
because the College did not take the Student Grievance hearing evidence into
account in reaching its sexus! harassment decision. it also pointed out that the
2002 complaint was written, not oral as stated in the College’s decision

In addition, the appeal noted that the complainant's allegation regarding [
treating her rudely after filing her November 2006 petition should have been
investigated under this process because the original Petition had also included
her sexual harassment allegations.

On May 28, 2007, the College notified the complainant in wriling that the Coliege
Governing Board had approved and adopted the administrative determination of
her sexual harassment complaint, and that she had the right to appeal o the
Chancellor's Office.

i wrote a memorandum fo the VP/A on April 18, 2007 in response fo the sexual
harassment decision and reguested that the memorandum be placed in his
personnel file. 1's counsel also responded {o the decision by letter dated Apri
23, 2007. Taken together, these documenis conlest the Coilege’'s decision on
several counts, and request that the College reopen the investigation and
remove the negative letter from 1's personne! file. By letter dated May 10, 2007,
the College replied that it would not reopen the investigation.

Additional Information Gathered by QCR

&)

o)

in addition to eviewing the College’s investigative materials, OCR interviewed a
number of administrators and some faculty members regarding their knowledge
of past complaints of either retaliation or sexual harassment by L

QOCR established that the complaint filed by 1’s ciass in May 2002 was written,
not oral, and obtained a copy from a witness. in the written complaint, among
other concemns, the students described the same comments made by | that they
had relaied during the hearing and investigation - comments in which | stated
that the College would never take disciplinary action against him.

Administrators and faculty members interviewed did not recall any other past
compilaints of retaliation, but several acknowledged that they had heard from
others that | made statements to students simifar to the one noted in the May
2002 complaint, No one was aware of any concrete action taken in response 1o
such statements by |

The May 2002 compiaint did not indude allegations of sexual harassment, but
dig compiain of a cartoon L handed out in class that was sexist and derogatory
concerning women's roles.

Moest administiators and faculty members interviewed also did not remember any
past reports of sexual harassment by I. One witness fold OCR that |, had been
remaved from the lab at some point because students were not contoriable with
the way he was touching them. However, the witness did not remember what
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vear this allegedly occurred, what students were invelved, or what administrators
were invoived, The witness had no documentation of the incident, and no other
faculty members or administrators interviewed had knowledge of this alleged
incident.

OCR also reviewed s personne file, including copies of past student
evaluations, and it contained no documentation of previous retaliatory or sexually
harassing conduct by [

College’'s Responsive Actions and Subseguent Events During 2007-2008

&

in sum, the following responsive aclion resulted from the College’s combined
retaliation and sexual harassment decisions, documentation of the decisions and
College action were placed in L’s personnel file; anti-harassment training; the
VP was to meet with students in the Program annually to inform them of their
righte and provide an opportunity to voice any concerns; and an unannounced
student evaluation for all Program classes.

After meeting with the Facully Asscciation, the President decided to have the
VP administer & student survey to Program students, rather than unannounced
student evaluations.

in terms of impiementing the responsive action, the VP/A was responsible for
responding to any future allegations of sexual harassment or relaied retaliation,
The VPA was responsible for meeting with students in the Program and
conducting the student surveys. The President was responsibie for locating and
arranging for 1.’s fraining.

I. remained the instructor for the complainant and her class, including F1 and F3,
for a non-clinical class during the spring session. The College stated thst there
were only two full-time instructors in the Program, and the Program Director had
cther class assignments.

Neither the complainant nor F1 raised allegations about L's conduct in this ¢lass
during spring 2007 session.  However, on Aprit 28, 2007, F3 emalled the
Program Director and sisted that she felt harassed and ridiculed by L's email
exchanges with F3 from late-March forward regarding this class. The Program
Director referred F3 to the intern Dean and the VP/SPS.

On May 21, 2007, F3 met with the VP/SPS and reported that her prior
relationship with L had been excellent, but had deteriorated in a number of ways
since F3 testified on the complainant's behalf at the Student Grievance Hearing.
The VP/SPS reviewed the Student Grievance Procedure with F3, and referred
her to mediation {a required step in that procedure). The mediator met with both
parties, F2 and 1., separately and iogether in late May 2007. The mediation
summary indicates that the parties reached agreement to resolve the matter.
Other administrators, including the VP/A and the VP4, received general
information that F3's allegations were being processed by the VP/GPS as a
student grievance and that they were in mediation. However, the administrators
did not consider the allegations as possible retaliation against a witness who
testified on the complainant's behalf under both previous procedures. As a
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result, F3's aliegations were not reviewsd in the confexi of the ongoing
monitoring of I's conduct and the College’s previous disciplinary directive that he
no longer engage in relaliation against sfudenis.

The spring session ended on May 25, 2007, and the summar session began on
May 28, The complainant and others in the intern class, ncluding F1 and F3,
had | as their instructor for the first half of the summer session, and the Program
Director taught the second half of the session. F3 did not raise additional
concerns about retaliation during summer session.

On July 2, 2007, the College hired a new Dean of instruction {New Dean) who
was assigned to the Program Division. The New Dean was made aware of the
Student Grievance hearing decision and the sexual harassment investigation
decision involving 1., but responsibility for monitoring 1's conduct and enforcing
the Coliege’s responsive action was assigned to higher-level administrators-the
VE/A, the VP, and the President.

The New Dean, who was L's direct supervisor, was not directed to have a
heightened awareness regarding 1's conduct foward students, received no
information about the student survey, and was not told what type of training |
was reguired fo attend.

The summer session ended on August 8, 2007. The complainant indicated to
OCR that she had no contact with |, in terms of classes o clinical evaluations
after the first half of the summer session. Fall session ran from August 10
through mid- December 2007.

The VP/ met first with Program cohorts in late Augustearly September 2007,
and explained the Student Grevance Procedure and the Sexual Harassment
Complaint Process. He told students that retaliation against 2 student submitting
a grievance or harassment complaint would not be tolerated. The VP/I did not
clarify that discrimination and discrimination-related retaliation complaints should
not be processed under the Student Grievance Procedure.

By letter o OCR dated September 10, 2007, received as a cc: by the Coliege on
September 24, the complainant alleged that since the time of the Student
Grievance hearing and the sexual harassment investigation, | had retaliated
against her and others who participated. She specifically aleged that | gave F1
and her inaccurate and negative Clinical Evaluation Summary ratings for their
summer 2007 clinical performance, and that F3 received a similar negative
clinical evaluation.

The VP/SPS wrote the complainant and F3 letters, dated October 3, 20307,
acknowledging receipt of the September 10 letter. The VF/SPS staled that the
College would be investigating the allegations, offered to meet with both
students, and asked that they contact her by Uctober 9 if they wished to meel.
Otherwise, she stated the investigation would be based on the facts set forth in
the letter. _
Neither the complainant nor F1 responded to the letter from the VP/SPS. The
complainant staled that she did not receive it until October 10, 2007, which was
after the meeting deadline stated in the letter.
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The VP/SPS aiso left voice-mall messages for F1 and F3, asking them to call her
regarding the allegations in the September 10, 2007 letler.  F1 returned the call
on October 18, and stated that she would provide her information through that
voicemail message. F1's message stated that she believed . had treated her
differently in the evaluation process since she testified on behalf of the
complainant, and that he had given her a negative rating on her summer 2007
Clinical Evaluation Summary in retaliation for her pariicipation as a witness.

By fetter dated October 22, 2007, the VP/A reminded the complainant of the
College's previous findings, and of his previcus statement o the compiainant that
any retaliation by 1. was prohibited. The VP/A asked the complainant to contact
him immediately if L. exhibited retaliatory behavior,

The VP/SPS wrote F1 a letter, dated Ociober 23, 2007, as a follow-up tc the
voicemail message exchange. The letter stated that the College wouid creale a
transcript of F1's volcemail for use in the investigation of the clinical evaluations,
and that it would review past and current clinical evaluations for possible
inconsistencies. The VP/SPS again offered {o meet with F1.

In October 2007, the complainant becams aware that | was requesting that his
office hours be changed because, he alleged, the complainant was “abusing
them.” The complainant also became aware that | was spreading rumors that
she had assaulied him. These allegations were then added to the College’s
investigation. The Investigator who investigated the original sexual harassment
allegations was assigned to conduct the investigation.

Meanwhile, the VP/ met again with the cohoris in mid-Gotober 2007, and
distributed anonymous student surveys to be completed oulside the presence of
instructors., The VP/| dlarified to students that they were not required to file a
new grievance or complaint if they experienced retaliation from participating in a
previous grievance/compiaint, Rather, they were directed to just contact the
VPIA.

At the time of the survey, there were three cohoris—freshman, sophomore, and
intern {the complainant's class). The freshman and sophomore cohorts had
generally positive responses. The intern cohort responses were much more
mixed between negative and positive. Two inferns made negalive comments
about L, but there were no responses specifically relating 1 sexually harassing
conduct/commeriis by 1., or to retaliatory conduct.

The VP/ reviewed the survey results and concluded there was no information
that warranted additional action by the Coliege. He felt thal the general concems
raised about | were already being deslt with through actions resulting from the
complainant’'s grievance and sexual harassment decisions.

With respect to the training reguirement, the President began researching
possible trainings and discussing the fraining with L, but stated that this training
was delayed because of the additional allegations of retalialion that arose and a
visit from an external review committee that icok place in fall 2007, The
President stated that these issues ook priority at the time.

Cn October 28, 2007, & team from the external review commitiee visited the
Coliege and performed an unannounced site evaluation of the Program. |
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issued findings on November 18, covering a number of issues. With respect to
sexuatl harassment and retaliation, the team reported that the Coflege had found
that L. sexually harassed studenis and engaged in arbitrary and capricious
actions, but there had been only minimal action taken to assure the same type of
behavior did not persist.

in November 2007, the Investigator conducted her investigation of the new
retaliztion allegations against 1. Regarding F3, the investigator reviewed
documentation of ¥3's inftial report of the problem to the VP/SPS, and
inferviewed 1. With respect to the clinical evaluation summaries, the investigator
reviewed several sets of L's summaries, analyzed siudent absences, and
reviewed ailendance policies. The investigator also reviewed facts contained in
the complainant's September 10, 2007 letter, and F1's Oclober 18 voicemail to
the VP/SPS. Finally, the investigator interviewed L, the Program Director, a
Coliege Evaluator in the Program, and a Clinical Evaluator at the clinical
placement at issue. As {o |’s alleged faise accusations regarding the
complainant, the investigator reviewed relevant documentation and email
records, and interviewed |

The investigaior issued an investigative report to the President on December 4,
2007. The College notified the complainant, F1, and F3 of the findings that
pertained to each of them by letters dated December 21, 2007.

The College found that § treated F3 differently after she testified at the
complainant's Student Grievance hearing, and that his treatment was nagative
and retaliatory. The notice to F3 stated that the College would take “appropriate
discipiinary measures’, but that the details were confidentisl personnel matters,
However, the notice informed F3 that |, would be barred from attending her class
graduation ceremony, and that he would no longer be teaching in the Program
effective spring 2008. No individual relief was provided to F3, nor is there
documentation that she requssted any.

With respect to the clinical evaluation summary ratings for the complainant and
15, the College concluded that 1. rated the complainant inacourately solely for
the purpose of retaliating against her for having filed her grievance. Likewise, the
investigator determined that I's rating of F1 was solely for the purpose of
retaliating against her for supporting the complainant’s grievance. The notice to
both students provided the same information regarding corective action as was
provided to F23. In addition, the College noted that if ook action to change both
students’ evaluation documents so that I's rating and comments (and thelr
written response)} were deleted.

Regarding 1’s alleged false allegations about the complainant's behavior, the
College determined that ©'s October 2007 request for & change in office
hours/location because of the complainant had no reasonable rationale, and that
the complainant never threatened or assaulted | The investigator alsc found that
[ had provided inaccurate and dercgatory information about the complainant to a

& Even though the September 10, 2007, leiter stated that F3 had received a simitar negalive rating, the
sexual harassment invesigator found that L did not rate 3.
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College administrator to retaliate against her for filing her grnevance. The notice
to the complainant oullined these findings and included the same information
noted above regarding 1. not attending graduation and no longer teaching in the
Program.

Based on the additional findings of retaliation, the College directed | not {o
attend the Program graduation ceremony that took place on December 11, 2007,
and he did not.

The College also permanendly reassigned 1L fo teach classes ocutside of the
Program, effective spring 2008. | filed a grievance regarding his reassighment,
which was ultimately denied.

The three classes comprising |’s spring 2008 reassignment fell under three
different Deans of Instruction, including the New Dean. By memorandum dated
January 11, 2008, the VP/| informed the three Deans that the primary oversight
and supervision of §. would be assigned to the New Dean. [t also noted that each
Dean had been apprised that the College wouid not {olerate any form of sexual
harassment or refaliation by 1, against students, and that each Dean must be
especially sensitive to any concerns that a student may have in these areas. The
VP also informed the three Division Chairs covering these classes that any
student concems shouid be directed to the Deans.

The College stales that it no longer plans to conduct student surveys of L's
classes since he has been removed from the Program. The College noted that
students have the choice of taking I’s currenily assigned classes with other
instructors instead of i, and two of the classes are heid in open areas that are
visible to faculty and certificated staff.

On January 11, 2008, the College responded to the external review team finding
that # took only minimal action in response to the alegations of sexual
harassmeni and refaliation by L against students. It outlined the responsive
action that it took as a result of the inilial complaints, The College also noted that
it more recenty had investigated additional allegations of retaliation, removed L.
from the Program, and initiated additionat disciplinary proceedings.

In addition fo the reassignment of dasses the College Issued a Statement of
Charges and initiated formal disciplinary action against [ in January 2008. The
College's Governing Board went forward with the discipline, adopting the
Statement on February 5, 2008. | filed an appeal and the action was settled
prior fo an administrative hearing.

I. took leave during spring 2008 session, and was not assighed any classes for
summer 2008, The College provided OCR two certificates of completion
indicating that . completed & Discrimination and Harassment Prevention training
on June 18, 2008, and a Sexual Harassment fraining for instructors on August
12, 2008,

i. returned to the College as an instructor beginning the fall 2008 session. L's
class assignments remain outside of the Program.

The New Dean is no longer with the College, but another Dean of Instruction has
heen assigned to oversee and supervise L. In addition, the VP/1. has retired. His
replacement has been briefed regarding the complaints filed against | and the
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College’s resulling findings. QCUR has not received information indicating that the
College has a specified monitoring system in place with respect to ['s current
classes, including a method for soliciting input from students regarding his
conduct.

Revised Complaint Procedures

o On November 7, 2007, the College’'s Governing Board adopied the Merced
Community College District Complaints of Unlawful Discrimination Policy and
Procedures (BP 3430), replacing the one-page flowchart entitled Merced College
Unlawful Discrimination Complaint Process.  The newly adopted Compilaint
Procedures designate the EQQ as the responsible officer io receive all
discrimination complaints, and requires annual distribution of a copy of the
Procedures and information about how to file a complaint.

o The Complaint Procedures provide for both informal and formal resolution of
complainis, but the informal process is optional. Once a formal complaint is filed,
the accused i notified of the filing and of the "general nature of the complaint.”
The Complaint Procedures have a one-year filing timeframe; provide for
corfidentiality of the investigative process; prohibit retaliation; and provide
reasonable fimeframes for the investigation, determination, and appeal process.
The complainant receives a copy of the investigative report and of the College’s
determinstion and proposed resclution, and may appeal first to the Collegs
Governing Board and then to the Chancellor's Office.

= The Complaint Procedures include a list of threshoid requirements that must be
met prior 1o the Coliege initiating an investigation of a formal wrilten complaint,
The complaint must be filed on a form prescribed by the Chancelior's Office, and
must be filed by “one who alleges that he or she has personally suffered unlawful
discrimination or by one who has leamed of such uniawful discrimination in his or
her official capacily as a faculty member or adminisirator.”

o In November 2007 the College also informed OCR that it was in the process of
revising its Student Grievance Procedures. OCR provided input to the College,
and the revised Student Grievance Procedures were adopted on January &,
2008. The revised Student Grievance Procedures (AR 5530) clearly state that
they do not apply to complainis of discrimination, including harassment, on
protected basss such as race, sex, disability, etc., and refer students to the
applicable procedure.

Compliance Determination

issus 1 Whether the College provided a prompt and equitable resclution fo the
complainant’s internal complaints of sexval harassment and retalfation, including
reaching the appropriate determination as lo!
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a. whether I. discriminated against the compiainani on the basfs of sex by
creating a sexually hostile envirenment in the Program; and

b. whether I retaliated against the complainant for complaining about his
sexual harassment by injtially delaying her make-up exam and then
refusing fo grade it untif she submitted documentation regarding her
absence that was nof required of other students.

Since the College was actively investigating the complainant's alegations when she
filed her OCR complaint, the focus of our investigation centered on assessing whether
the College provided a prompt and equitable resolution to her internal complaints. This
included a review of the College’s written policies and procedures as well as the steps
that it took to investigate and resoclve the complainant’s internal complaints. OCR also
reviewed the College's determinations in light of the evidence it gathered, as well as
additional evidence gathered by OCR, to assess whether the determinations met OCR
legal standards.

With respect to the procedural requiremnents of the Title IX regulations, OCR found the
Coliege in compliance with 34 C.F.R. §108.9 because it has written policies prohibiting
discrimination on the basis of sex, including sexual harassment, and it regularly notifies
students and employees of these policies. OCR further noted that the College has
designated employees, a Title IX Coordinator and the EQO, o ccordinate compliance
with the regulations and investigation of complaints in accordance with 34 C.F.R.
§106.8(a).

However, QCR determined that at the time the OCR complaint was filed the College
had not vet adopted and published a grisvance procedure providing for the prompt and
equitable resclution of sex discrimination complaints, including related allegations of
retaliation. The one-page flowchari depicting the Unlawful Discrimination Compilaint
Process provided inadequate notice 1o studenis of the complaint procedurs, and implied
that informal resolution was required prior o filing a formal complaint. [In addition, the
Student Grievance Procedures contained language that could be interpreted to apply to
discrimination and/or retaliation complaints, and was in fact used to process the
complainant's retaligtion allsgations. However, these procedures contained elements
that did not meet the Title 1X equitability standard---for example, an informal resolution
attermpt was required, and the burden of proving the case at hearing was placed on a
complainant.  Neither of the two procedures was summarized in major College
publications such as the Catalog or Class Schedule. For these reasons, OCR found
that the College was not in compliance with 34 CF.R. §106.8(b) at the time the
complaint was filed.

in response 1o student allegations of sexual harassment and related refatiation by an
employee, the College must conduct a prompt, thorough and impariial inquiry designed
to reliably determine what occurred. OCR determined that College administrators’
(specifically the Program Director and Intern Dean) initial response fo the complainant's
concerns was timely and supportive.  The administrators met with the complainant,
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encouraged her to file a complaint if she wished, alerted upper-level administration, and
provided written information regarding the sexual harassment policy and discrimination
complaint procedures. OCR aiso noled that upper-lavel administrators met with 1 early
in the process o reportedly share the concerns raised by the complainant and other
students. However, the evidence does not indicate that any interim action was taken
against |. in response {o his statements in class the following day that these “rumors”
ware untrue and nothing would happen as a result.  This incident, especially when
coupled with the complainant's allegations of retaliation and L's previous similar
statements, should have aleried the College to monitor I's conduct more closely
throughout the process,

in addition to the College conveying information to the complainant regarding the
discrimination complaint procedures, the College administrator in charge of the Student
Grievance Procedures metl with the complainant and explained that process. Shorily
after this time, the complainant filed the same complaint with three different offices,
specifically noting that i compromised the overall view of the siluation to divide the
allegations into separate complainis. Nevertheless, the College spiit the aliegations and
required the complainant to proceed under both the Student Grievance Procedures and
the Untawfui Discrimination Complaint Process. Because the compiaint also included
allegations about 1.'s professionalism and teaching, it may have been appropriate to
process those allegations under the Student Grievance Procedures. However, the
retaliation allegations related back to the complainant’s initial verbal complaint, later
reiterated in her petifion, which included incidents of alleged sexual harassment. The
refaliation allegations therefore should have been processed as part of the sexual
harassment investigation under the Unlawful Discrimination Complaint Process, instead
of the Student Grievance Procedures.

Use of the Student Grievance Procedures met the “prompt’ portion of the regulatory
standard, but was not an equitable means of responding to the complainant's retaliation
allegations for a number of reasons,  The Procedures require the complainant to
participate in informal resolution with the faculty member involved before a student files
a formal complaint--this is inappropriate for complaints of hamssment or related
rotaliation.  In addition, the compiainant was required to present and argue her own
case af hearing, including locating and recuesting witnesses to allend, and bore the
burden of proof. The College is responsible under the Titie X regulations for fact-
finding and reaching a determination as 1o whether retaliation occurred; it may not place
this burden on student complainants.

Further, the College provided a complete copy of the complainant's complaint materials,
inciuding details regarding her aflegations of sexual harassment, o L This
documentation included personal information about the complainant and other
individuals who may have been victims of sexual harassment or witnesses, and shouid
not have been provided fo the alleged harasser. The confidentality of the parties and
witnesses in an investigation of sexual harassment allegations should be protected to
the greatest extent possible. To the extent that both parties were required 1o share
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svidence o be presenied al hearing, the complainant was required io provide her
evidence to I months before the hearing, and only received I's evidence the week
before the hearing. Finally, some of the wilnesses interviewed during the sexual
harassment investigation also provided information about s retaliatory conduct
However, because the complainant's allegations were split between two processes on
two different timelines, this evidence could not be reviewed or considered by the
hearing commities.

EZven though OCR identified several areas of non-compliance regarding the process
used by the Coliege to reach a determination on the compiainant's allegations of
retalistion, we note that a number of slemenis of an equitable pracess wers foliowed.
For example, the Hearing Committee heard testimony from relevant withesses and
reviewad pertinent documentation. The hearing was conducted in a manner that did not
require the complainant to be in 1.’s presence. The College reached factual findings and
conclusions regarding each allegation of retaliation, although it did not specifically link
the conclusions to Title IX protected activity. Finally, the complainant received written
notice of the decision and was presented with an opporiunily to appeal,

in addition, OCR concluded that the facts gathered during the College’s internal process
support a determination that |, retaliated against the complainant for raising allegations
of sexual harassment by inifially delaying her make-up examination and then refusing to
grade the examination until she submitted documentation regarding her absence that
was not required of other students.” Even though not alleged in the OCR complaint,
OCR also notes that the College concluded that |, further retaliated against the
complainant by: a) conducting an informal cliinical evaluation of the complainant after
being directed not to do so; and b) intenticnally recording an inaccurate failing grade for
the complainant. OCR's additional interviews and document review did not yield
evidence that |. had an established history of retailation against students that related {0
protected activity under Title IX. However, the facts did establish that the College was
on netice that 1. historically commented to students that he believed he could behave
inappropriately and slill not be disciplined.

With respect o the College’s investigation and resclution of the sexual harassment
allegations, OCR also found that the process was sufficiently timely. There was some
delay in scheduling ihe initial meeting with the |nvestigator, but that was at the request
of the complainant. QCR determined that the investigation was generally thorough,
including interviews with relevant witnesses and review of pertinent documents. The
Coliege again provided a written decision and notice to the complainant, inciuded
factual findings and conclusions, and provided her with the opportunity to appeal the
decision. These are all glements of an appropriate procedural response.

? As noted in footnote 5, the College’s written decision did not accurately reflect the factual basis for its
conclusion. However, OCR did not find that this factual inaccuracy had a material effect on the Coliege's
remedy for the retaliation
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However, GCR identified several areas in which the College’s response io the sexual
harassment allegations did not meet the "equitable” portion of the regulatory standard.
First, the complainant was required to file a new complaint on a prescribed form during
her first interview by the Investigator. Even though the complainant had filed a wriften
complaint including sexual harassment sllegations on November 16, 2006, her
complaint was considerad filed on the date she was interviewed-—January 2, 2007.
This resulted in the College not reaching a determination regarding the one allegation of
retaliation included i this investigation because the alleged change in the fone of
interaction between I and the complainant was atiributed to the filing of a student
grievance.

Second, the sexual harassment investigation did not include consideration of the hours
of witness testimony generated during the Student Grievance Hearing, much of which
related to the sexual harassment allegations. As a part of the College’'s internal
procedures, ihis information should have been provided to and reviewed by the
investigator.  Finally, the Coliege determination analyzed each of the sixieen alleged
incidents separately and did not reach a conclusion as to whether 1.'s overall conduct
created a sexually hostile environment for the complainant and other female students.
As sxplained at the sutset of this letter, a determination of whether a hostile education
environment exists should be based on all of the circumstances of the case. The
College should have considered afl confirmed inappropriate, unwelcome, andfor
sexually harassing conduct exhibited by L. as a totality and determined whether a hostite
environment had been created. Further, the hostile environment determination should
have included consideration of the College's previously established finding that 1. had
engaged in several acts of refaliation against the complainant, and administrators’
knowledge that he pericdically made statemenis implying that any student complaints
against him would be futile.

The evidence gathered and the factual findings reached during the College’s Student
Grievance Mearing and sexual harassment investigation, tsken as a whole, were
sufficient to establish that |, discriminated against the complainant on the basis of sex
by creating a sexually hostile environment in the Program.  The facts documented by
the Coliege indicate that 1.'s conduct toward the compiainant and other female students,
when viewed over ihe {ime period at issue, was sufficiently serious to limit the
complainant’s ability to parficipate in and benefit from the program. This is particularly
true when laking inlo consideration s repeated acts of retaliation toward the
complainant and his general assertions to students that College administrators would
never take action against him. However, OCR's additional interviews and document
review did not yield evidence that 1. had an established history of sexual harassment
against students.

Onee sexual harassment and retaliation by |, against the complainant was established,
the College was responsible for taking corrective action that is reasonable, timely and
effactive. it was necessary for the response lo be designed to stop the
harassmeni/retaliation, eliminate the hostile environment, and remedy the effects of the
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harassment/retaliation. The College was alsc required to take steps necessary o
prevent additional retaliation against those who participated in the internal procedures.
The Coliege toock a number of corrective actions foliowing #s Student Grievance
Procedures and sexual harassment investigation determinations. These actions
included documentation being placed in |.'s personnel file, a training reguirement, and a
student survey process. 1he College specifically directed . not to engage in any further
sexually harassing or retafiatory conduct, or risk stronger disciplinary action. The
College also informed the complainant that any further harassment or refaliation by L
was prohibited, and should be reported immediately.

OCR found that the College’s documented corrective actions were generally reasonably
calculated to stop the sexual harassment and retaliation and remedy the hostile
environment, However, the College did not take sufficient action to remedy ihe effects
of the harassment and retaliation on the complainant. The College tock no formal steps
fo limit 1's interaction with the complainant or remove his authority to evaluate her
performance during the remainder of her program. OCR understands that instructional
personnel in the Program were limited. However, given the College's findings of bath
sexually harassing conduct and refaliation directed toward the complainant as an
inciividual, some means of shielding her from i.'s presence and authority should have
been implementsd.

In addition, OCR determined that the Coilege did not effectively implement all of the
corrective actions. For exampte, .'s training requirement was delayed untii he returned
ic the College in summer 2008, Even though | became engaged in additional
investigations and ultimately went out on leave in spring 2008, beceming unavailable for
training, the College had an ample amount of time after the April 2007 decision {0
implement this requirement.  Further, the College did not put in place an effective
means of monitoring |'s conduct toward the complainant and other students who
participated as witnesses in the internal processes. Although a group of administrators
had assigned responsibiiities, 1.'s continued negative conduct toward students was not
recognized as potential retafiation.  In addition, the New Dean, as s direct supervisor,
was not made a part of the monitoring process untl after additional refaliation
allegations were filad.

Issue 2; Whether the Coliege provided a piompt and equitable resolution to additional
allegations of refaliation by 1., including reaching the appropriate determination as to
whether he retaliated against the compiainant and other student wiinesses for pursting
an internal complaint or festifying during the infernal complaint processes.

With respect to F3's allegations of retaliation by | because of her participation as a
witness in the Student Grievance Hearing, OCR found that the College did not initially
respond in an equitable manner.  F3's allegations were nof recognized as ongoing
retaliatory conduct by |, which, if confirmed, should have been the basis for additional
discipiinary action. Instead, F3 was directed to the Student Grievance Procedures and
participated in a mediation process with L As noted above, the Siudent Grievance
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Procedures process is an inappropriate means of responding to retaliation complaints
refating to a Title IX protected activity. Although in this paricular instance the
allegations were apparently resolved through mediation as to F3 personally, the College
did not initially pursue the allegaticns as evidence of 1. violating the directives contained
in his letter of reprimand. Again, this raises serious concermns aboul the effectiveness of
the Collége’s system for monitoring L's conduct.  Only after the complainant filed
additional allegations of retaliation several months later did the Coilege take action to go
back and investigate F3's claims, reach findings, and implement corective action.

Once the complainant alerted the College aboul the clinical evaluation summary
retaliation claims invalving herself and F1, OCR found that the College did take prompt
action to inifiate an investigation of those allegations. F¥'s allegations were later added
to the investigation. After the complainant raised the issue, the Coliege also included in
its investigation 1's action of spreading of untrue rumors about the complainant’s
behavior. It iz of concern that L's negative communications about the complainant,
which included correspondence and conversations with College administrators, were
not identified as potential ongoing retaliatory conduct uniit the complainant found out
about it and affirmatively raised this as an issue. Again, had an effective monitoring
system been in place, administrators should have independently responded to |'s
derogatory statements about the complainant in the context of its previous directive to
him to cease any retaliation.

OCR concluded that the investigation and resolution of these additional retafiation
claims met Title iX reguiatory standards. The investigation was prompt and sufficiently
thorough, and the conciusions reached were supported by the evidence. The three
students each received written notice of the College’s determination that { had in fact
retaliated against them in the manner alleged. In addition, OCR found that the
corrective action imposed by the Coliege was appropriate. The College initiated more
serious disciplinary action against {. because he had continued to retaliate even after
the original findings of sexual harassment and retaliation. The Coliege also barred 1.
from attending the students’ graduation ceremony, and reassigned him permanently
away from the Program. Further, ihe Coflege provided appropriate individual remedies
to the complainant and F1 by clearing their educational record of {'s retaliatory
comments. Finally, the Coflege at that point implemented a more targeted moniloring
arrangement that assigned the New Dean primary responsibilily for oversight and
supervision of 1.'s future conduct, and direcled other deans assigned o I's classes 0
be especially sensitive to student concerns regarding sexual harassment or retaliation.
However, no system was put in place to proactively obtain information from students in
i's newly assigned classes. In addition, the New Dean has since left the College, and
i.’s supervision is assigned to another Instructional Dean. OCR has not received
information indicating that | will be subjected o heightened moniloring by his current
supervisory Dean.

Foliowing its investigation of the additional retaliation aliegations the College took
action, with input from OCR, to modify the Student Grievance Procedures. Around the
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same time the Coliage also adopted District wide Complaints of Unlawful Discrimination
Poficy and Procedures.  The Student Grievance Procedures now clearly exclude
discrimination, including harassment, complaints.  The District wide Discrimination
Complaint Procedurss for the most part now describe a process that meets the
requirements of 34 C.F.R. §106.8(b). However, the new Biscrimination Complaint
Procedures requite a complaint o be filed on a form prescibed by the State
Chancellors Office or it will be considered defective. This requirement, if enforced,
would unduly iimit the ability of individuals to file complaints of discimination uniess the
College offers assistance in transferring complaint information to the prescribed form
when a complaint is not presented on the form. In addition, the Discrimination
Complaint Procedures provide that complaints may be filed only by one who has
persenally experienced the discrimination or by a faculty member or administrator who
has learned of the discrimination in his/her official capacity. The reguiation, at 34 C.r R,
§106.8(b), requires grievance procedures that provide for the resoiution of “student and
employee complaints™ alieging any action that wouid be prohibited by the Tille IX
regulations. The cumrent definition of complainant in the Procedures unduly limits the
ability of individuals to file complaints of discrimination, and therefore does not meet the
"gquitable” requirement of §108.8(b). [n addition, the new Discrimination Complaint
Procedures are shil not summarized in major College publications such as the Calalog
and Class Schedule, therefore not meeting the “publication” requirement of §106.8(b).

Conclusion

in summary, the evidence established that the College failed to comply with Title IX and
the applicable regulations with respect fo some aspects of i resolulion of the
complainant's infernal complaints of sexual harassment and retsliation. CCR notes that
the College has taken action over the course of the investigation that has resolved
same of the identified areas of non-compliance. For example, problems identified with
respect to use of the Student Grievance Procedures have been resolved because the
modified Procedures no longer apply to discrimination, harassment, or related retaliation
complaints. The newly adopied District wide Discrimination Compiaint Procedures
resolve most of the areas of concern raised by the previous flowchart process. Further,
[. did complete two training sessions in summer 2008,

Procedural areas that remain to be resolvad relate to the following: assistance in
transferring compiaint information fo the prescribed form; providing compiaint
information to the accused; ensuring that relevant evidence from other internal
procedurcs is considered; determinations of hostile environment; consideration of
individual remedies; implementation of effective monitoring systems; modification of the
Discrimination Complaint Procedures regarding the definition of complalnant; and
publication of fhe Procedures. In addition, an effective monitoring system must be
implemented by |.'s current supervisory Dean, and | must complete his required training
in 2008-09.
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Resolution

On September 15, 20608, OCR presented its findings o College representatives. On
December 2, 2008, the College signed the enclosed Resolution Agreement. CCR
determined that the commitments oullined in the Resclution Agreement will, when fully
implemented, address the unrescived areas of noncompliance identified through the
investigation of case number 08-07-2037. Ascordingly, OCR is closing the investigative
phase of the case.

OCR is concurrently notifying the complainant of its determination. OCR wili monitor
the Resolution Agreement until all agreed-upon actions have been completed, and may
reopen the investigation and/or take other enforcement action if the College fails to
implement its provisicns.

OCR wishes to thank you and your staff for your assistance and cooperation in
resolving this case. if you have any questions about this letter, please contact Stephen
Chen, Team leader, at (415) 486-5b55.

Sincerely,
‘WT{/ ?,4:/ v »‘M.u,/'{‘w»-w-fwﬁ,r »:‘-'""""-—“
: s i
A@\ur Zeidman Az

Regional Director
Cc: Mr. David Robinett, Esq.

Enclosure
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Fesolution Agreement
Mersed Coliage
Case Number D8-07.2037

In order o resoive the above-referenced complaint filed with the U.%. Department of
Education, Office faor Civii Rights (OCR), Mersed College agrees to fake the foliowing
action.

1} Onge the California Community Cofiege Chanceliors Office and OCR have
resolved any dispute regarding the subject provision in the muodet Complaints of
Unlawful Discrimination Policy and Procedures, the College will modily is
Complaints of Unlawhil Discriminalion Policy and Procedures {(BF 3430} by
removing the fllowing requirement:

a. a complaint may oniy be fited by one alleging s/he has personaily suffered
diserimination or by a fecully member or administrator who leams of
diserimination in hig/her official zapacity.

OCR acknowledges that the Colisge has adopted the provision above in
accordanse with policy language provided by the Chanceliors Office, based
upon the language set forth In fitle §, section 58328, of the California Code of
Regulations. OCR has notified the College that this provision is not consistent
with the orofeciions estabilshed by federal law.

The College wili contact the Chancelior's Office, In concert with OCR, 1o riotify
the Chancallor of the required revisions, and execute the necessary revisions
snea the Chancelior and OCR have mesolved the conflicting policy language at
issue. Pending resclution of ihis issue with the Chancelior's Office, the College
will not use his provision as a basis for declering a complaint defective and not
accapting it for investigation.

2} The Goliege will reguiarly publish a summary notice of its Compiaints of Unlawful
Discriminaticn Policy and Procedures in sources such as the Catalog and Class
Schedule. The summary notice will aiso be inciuded in the Polivies, Regulations,
and Procedures portion of the College's website. The summary notice will
provide information about how to file a complaint under the Procadures.

%) The College will implement effective measures, through training andfor written
guidance, to ensure that administrators and other individuals who receive andlor
process complaints under the Complaints of Unlawful Discrimination Policy and
Procedures:

&, are aware that allegations of discrimination, inciuding harassment, and
any related retaliation are 1o be processed under this procedure and not
the Siudent Grievance Procedures:

ATH00EVE
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b, offer to assist complainants with fransferring complaint information tu the
Uniswfal Discriminafion Compiaint Form when oomplaints are not
presented on the form;

zo e not provide somplaint decuments to the accused;

¢ consider relevant evidence that has been presented in another College
forum where the same or related issues have been addrgssed;

x e reach & finding based on the totality of the evidence, including any related
retafiafion, when analyzing hostile environment harassment allegations,

. consider individual remedies when discrimination, including harassment,
ot retaliation is found; and

g. dévelop an sffective system to implement corective action and monitor
fiture conduct when discrimination, Including harassment, or retaliation is
Tound.

4} Because the instructor in this case has retumed © a8 feaching position &t the
Coliage, the Coliege will:

a, impiement an effective system of monitoring his conduct, with primary
avarsight responsibliities assigned to his supervisory Dean; and

5. requite the imstrustor to complete at least one training session during the
2008-08 academic year regarding his obligation under Coliege policy and
Faderal law not fo releliate against individuals complaining of
disgrimination, including harassment.

o] ing:

1} By Desember 1, 2008, the Colisge will have notified the Cailfornia’ Community
College Chanesilors Office in wriling of the requirements of this Agreement as it
rolates o the College’s Complaints of Unlawful Discimination Policy and
Procedures (BP 3430).

Unoe the Chancelior and OCR have resoived the conflicting policy language at
issue, within 30 days the College will submit to OUR 2 draft of the modified
Complabts of Unlawfid Discrimination Folicy and Provedures.  ingorporating
OoR's inpat, if any, the College will finalize and distibute the Policy and
Procedures within 80 dayvs of the date OCR provides nput, and wili confirm
digtribution fo OCR by the same date.

2y By December 1, 2008, the College will submit to QCR a draft of its summary
notice of the Policy and Procedurss. Rcorporating OCR's input, ¥ any, the
Coliege will finalize the notice and include it in Goliege publications such as the
2

175008V
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Catalog and Class Schedule, and on the website, by January 15, 2008, or af the
fiext printing date for pericdic or annual publications.  The Coliege will confirm
publication v OCR following the printing dates for each affected periodic or
annual publication,

k)

i

By Dacernber 1, 2008, the College will repert o OUR what effective measures it
plans o fake to implement provision 3) above. The report will include 2
descripion of planned training andfor a draft of proposed wrilten guidance,
tncorporating OCR's input, if any, the College will fully implement these
- measures and report implementation o OCR by January 15, 2009,

4) By December 1, 2008, the Coliege will describe to OCR the monitoring sysiem it
has in place, ingluding how it will obtain information from students regarding the
instructors conduct. On or before June 1, 2008, the College wit confirm 1o OCR
that the instructor has completed the required fraining session.

Date

1TR006VE

TOTAL F.O04E



