UNITED STATES DEPARTMENT OF EDUCATION
OFFICE FOR CIVIL RIGHTS, REGION IX

R 212007

Dr. Homer Clssel
Fresident

Lassen Community College
478-200 Hwy. 135
Susanville, Califormia 86130

{in reply, please referto # 08-06-2151.)
Dear President Cissell:

The U.5. Department of Education, Office for Civil Rights, has completed its invaestigation
of the above-referenced complaint against Lassen Community College. The complainant
alleged that the College discriminated against her on the basis of sex. The Issues OCR

invastigated wers:

1. Whether the College falled to respond promptly and sffectively o the
complainant’s March 2006 sexuat harassment complaint, and

2. Whether the complainant's Instructor refused o lssue a final grade for one
business course, and gave the complainant a lower grade than deserved In
another course in retaliation for filing her March 2006 saxual harassment complaint
against him.

OCR investigated the complaint under the authority of Title X of the Education
Amendmaents of 1972 and theilr implementing regulations. Title IX prohibits disorimination,
including retaliation, on the basis of sex in education programs and aclivities operated by
reciplents of Federal financial assistance. The College receives funds from the
Department and is subject to Title X and thelr regulations.

OCR gathered evidence through interviews with the complainant and College staff. OCR
also reviewed documents and records submified by the complainant and the College.

OCR concluded that the evidence established a viclation of Ti#le X and its implemeanting .
regulations with respect fo issue one. OCR found that the evidence did not support a
violation of Tille IX and s implementing reguiation with respect fo issue two. The facis
gathered during the investigation, the applicable legal standards, and the reasons for cur
determination are summarized balow,
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Legal Standards

Educational institutions that recelve Department funding are responsible under Tile X for
providing students with a nondiscriminatory educational environment Sesxual harassment
of a student can resull in the denial or limitation, on the basis of sex, of the student's
ability to participate in or recelve benefits, services, or opportunities from the institution’s
program, in violation of Title 1X and the Department's Title IX regulations, located at 34
C.F.R. Part 108.

in addifion, Title IX regulations establish procedural requirements that are important for
the prevention or corection of sex discrimination, including sexual harassment. Under 24
C.F.R. § 106.8(b), sducation instiiutions ars required to adopt and publish grievance
procedures providing for the prompt and equitable resolution of complaints of sex
discrimination, including sexual harassment.

The THle X regulation, at 34 CF.R §106.71, incorporates 34 CFR. §100.7(e) of the
regulation Implementing Title VI of the Civil Rights Act of 1964 and prohibits coilleges and
universities from intimidating, coercing, or refaliating against individuals because they
engage in aclivitles protected by Tile (X, When OCR investigales an allegatlion of
retaliation, # examines whether the alleged victim engaged In a protected activity and
was subseguently subjected 10 adverse action by the college, under circumstances that
suggest a conneclion between the protecied activity and the adverse action. If a
prefiminary connection is found, OCR asks whether the college can provide a
nondiscriminatory reason for the adverse sction. OCR then determines whether the
reason provided is merely a pretext and whether the preponderance of the evidence
astablishes that the adverse action was in fact retaliation.

Cur irvestigation showed the following:

« The complainant began taking classes at the College in Spring, 2005, She
registerad with the Coliege’s Disabled Student Programs and Services (D8PS}
office and received academic adustments for psychological and physical
disabilities.

o In Fall 2005, the complainant ook two classes (Math 84 and Economics 10} from
the instructor.

= In March 2008, the complainant filed a discrimination complaint, alleging in part,
that the Instrucior made sexually Inappropriate comments © her. The nature of
the afleged hamssment took the form of "flirting” by lecking af the complainant with
a “certain smile” and inappropriate comments, such as “that's what you get for not
geling a man to take care of you, unhappy woman' and “crazy woman.
According o the complainant, when she rebuffed the instruciors alleged
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advances, he withheld one grade, snd gave the complainant a lower grade in
another class.

s The College has a Board approved policy against sexual hamssment. It also has
a Discrimination Complaint Procedure, which ig used io respond o discrimination
complaints. The procedure is Board approved, Policy Numberg 40114012, 5011
5012, The procedure is published as an Administrative Rule and Regulation. The
College’s course catzlogue sites ifs nondiscrimination polcy and encourages
individuals to contact the Gender Equity Coordinator with questions.  Contact
information is provided.

= The Discrimination Complaint Procedure requires, in part:

o Notice that an investigation s underway, o the Chancelior and the
complainant, within 10 days from receipt of the complaint

o Awritien report fo the College President that should inchude a description of
the circumstances, a summary of information from each withess, analysis
and findings

o A Letler of Determination o be sent 1o the complainart, B should include
the defermination, a description of the actions laken, and the right io
appeal.

o That within 150 days, the Chancellor is forwarded a copy of the complaint,
tha investigative report and the Letter of Determination

+ The March 2008 sexual harassment complaint was Iinvestigated initially by the
College’s Emplovee Relations Director and subsaquently by the College’s Equal
Opportunity Coordinator (EQC)H.

s Upon leaming that the complainant was disabled, the Employee Relations
Director, notified the DEPS office of the complaint. DSPS personnel Intervened to
support the complainant in completing her work. DSPS arranged academic
adjustments for the complainant she no longer had 1o atlend class or interact with
the Instructor; she was 1o obtain class notes from fallow students; she was to tum
in her homework to DSPS: and, she was to take her tests at the D8PS office. She
would not be graded down for lack of class atfendance, DSPE notes reveal that,
on occasion, the complainant maintained that she had tumed In her homework
whan she had not. Based cn the work she submilled with these academic
adjustments, the Instructor gave her a D in one class and an F in the other class.

» The EOC interviewed relevant withesses, including the Instiuctor and a student
witness,

= Enabling the complainant to take the Instructor's course in & manner consistent
with the academic adjustments designed by the DSPS office required time and
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effort from the Instructor, The Instructor cooperated in adapting his course to an
alternate mode of learning for the complainant.

+  The studeni witness interviewed stated that she overheard the Instrucltor make
sexually mappropriate remarks to other students, but not to the complainant.

= fn light of the complainant's belief that her grades were given in retaliation for fifing
ihe sexual harassment complaint against the Instructor, the DSPS office offered to
have the complainant's work reviewed by a knowledgeable, unbiased 3¢ party.
D8PS personnel requested that the complainant bring in her homewark for this
purposa. The cornplainant was only able to provide half of her homework, stating
that all the nomewaork in which she received "A’s was stolen.

¢« When the complainant was asked about her performance, she stated that people
hack into her computer, gieal her passwords, wipe out her homeawork, break into
her apartment, and break info her car.

« A review of the complainant's transeript indicates that she recelved grades in all of
her classes taken with the Instructor. Ulimately, the complainant choose not to file
a formal grade appeal.

»  The EGC had difficulty contacting the complainant throughout the investigation, but
was able to speak with her in June 2006 after sending her writen correspondence.

¢ A Letter of Administrative Determination was sent to the complainant on June 27,
2006 stating that “the complaint has no validity.” No appeal rights were provided in
the letter.

Issue 1. Whether the Collegs failed to respond promptly and effectively to the
complainant’s March 2006 sexual harassment complaint.

OCR determined that the College’s response to the March 2006 sexual harassment
complaint was not equitable because there were numerous procedural flaws in the
College’s nwvestigation. For example, the Colege’s internal procedures call for notice that
an investigation is underway, to the Chancellor and the complainant, within 10 days.
OCR thoroughly reviewed all files related o the complaint and found no evidence of this
notification.  After an investigation, the procedure provides that thers is o be a written
report to the College President that should include a description of the circumstances, 8
summary of information from sach witness, analysis and findings; in this case, an
investigative report was not written.

The procedure calls for a Lefter of Administrative Determinaion o be sent to
complainants that should indude the delermination, description of actions taken,
resolution and right to appeal. The Callegs sent the complainant a very brief lefter on
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June 27, 2008, however it simply states that the complaint has no validity because the
complainant was “accommodated with her reguest not to attend classes . . " This
rationale does not reach the question of whether or not sexual harassment ocourred and
is al least as germane to har disabllity as her claim of sexual harassment.  Though OCR
commends the College for the steps it fook o accommodate the complainant, the
analytical intermingling of the complainant's Title IX rights with her Section 504/Tide 1l
rights impaired the College’s ability to provide the complainant with the sexual
harassment determination to which she was entitled. In addition, no appeal rights were
included in the lefter,

Within 150 days from the date the complaint was received, the Chancellor is to be
forwarded a copy of the complaint, the investigative report (which could not have been
forwarded since it was not written) and the Letter of Determination. There is no evidence
that the Chancellor was provided with efther the complaint, or the June 27, 2006 letter,

The faillure to follow a College’s internal procedures Is indicative of a failure to provids an
aguitable resolution process, 1t is likely that following its procedures would not have
resufted in a finding that sexual harassment occurred, however, all students, should be
afforded procedural safeguards, regardiess of the College's final determination.  Most
significantly, compliance with Section 504 is not dispositive of compliance with Title X,
and efforts fo accommodate a student with a disabllity, even laudable ones, do not
provide & "safe harbor” or substifute for compliance with Title 1X. Therefore OCR found
the College out of compliance with Title [X and its implementing reguiation with regard o
this allegation.

fssue 2: Whether the complainant’s Instriuctor refused fo issue a final grade for one
business course, and gave the complainant a lower grade than deserved in ancther
course in retaliation for fling her March 2006 sexual harassment complaint against him.

OCR determined that flling the March 2006 discrimination complaint is a protected activity
conternplated by the regulation. The Inshructor knew that the complainant filed a
complaint of sexual harassment as he was inferviewed, on or around March 15, 2008, as
part of the investigation. Thereafter, the complainant recelved a D in one class and an F
in another course taught by this Instructor.” These grades constitute an adverse action.

Thers is a nexus belween the filing of the complaint and the grades as they ocourred
within a three-month period of one another, the individual named in the complaint issued
the grades, and the Instrucior had knowledge of the complaint against him. :

The College’s legitimate, non-retaliatory reason for the poor grades of the complainant
was that the complainani's worle-product justified the grades she recsived. OCR found
this reason to be credible given the College's willingness to have a knowledgeabls,
unblased 3™ party review the work, and the complainant's inability fo produce half her

* The complamant received wo “F e 10 other courses, not avght by the Instructor.
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homework. in addition, the College’s willingness to provide academic adjustments for the
compiainant including separating her from the instructor, absent a finding that sexual
harassment occurred, aftests fo s objective to keep the complainant in school In a
welcoming environment. The College's actions are contrary to any evidence of pretext.
Therefore OCR finds that the College did notviolate Title IX with respect 1o this allegation.

OCR takes speclal note of the professional, collaborative, well-informed efforis of the
College’s D8PS office. The DSPS staff, specifically Sandra Beckwilh and Cindy Howe
sonsistently documented their interactions with the complainant. Thelr actions were
timely and consisteni with the law. Thelr hard work 1o faciliiale the complainant’s access
to the College’s programs and activities is evident,

Based on the facis and analysis sei forth above, OCR finds the College cut of compliance
regarding allegation 1 and in compliance regarding aliegation 2 with Title X and its
regulations,

The College has entered into a remedial agreement, which when fully implemented, will
return the College to compliance on this complaint.

OCR wishes to take this cpportunity o thank the College staff for their expediious
assistance In the successful resolution of this complaint.

if you have any questions about this leller, please call Vickl Riordan at (415) 486-5545,

Robert E. Scoff
Team Leader
Office for Civil Rights

Enclosure
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REBOLUTION AGREEMENT
Lassen Community Collage District

OCR Docket # 00.08-2151

in order 1w resoive compliance issues urder Tile X of the Education
Amendments of 1872, idenified through tnvestigation of the above-reforensed
somplaint filed with the U.A Department of Education, Office for Sivil Rights
{OCR), against the Lassen Community College District (Collage}, the College
Bgrees o take the actions dessribed bajow,

. Leiter

The Coltege will draft and distribute a lefier to 2l administrators and instrictors
for the purpose of drawing aftertion 1o the existence of e Dizorimination
Complaint Procedure, the GCollage's duly to respond to complalnis - regardiess of
the ulimate determination, how & forward a discrimination complaint, and
denlifying  the designates individual{s; responsible  for investipating
discrimination complaints,

it Training

The College will condues training for those employees with specific responsibliity
for carying out the prosedural requirements of its Diseriination Complaint
Procedurs. The ttaining will focus on Bath the College’s responsibiities under Ite
own procedures, as wall gs tha College’s obligations under Title 1

. Monkoring

A, By Apil 30 2007, the College will send OCR 3 draf of the fedler it intends
distribute consistent with item 1, abeve, The fetter will be sent 10 davs afier OCR
approval.

B. By July 31 2007, the College will send CCR documentation showing that the
training as descrbed n itam 1 above was completed,
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Do Hamer t, Cissal, Ir DATE
resident
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