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Richard Metz, Vice President
California State Univarsity, East Bay
25800 Carlos Bee Boulsvard
Havward, CA 94542

{In reply, please refer to case number 08-05-2028.)
Dear Vice President Metz

The U.S. Department of Educaiion, Of‘ﬁce: for Civil Rights {OCR), has completed s

investigatior: of the above-referenced compl
Bay. The issue OCR nvestigated was wh

aint against California Stale University, East
sther the Unbversity responded adeguately

and appropriately to the complainanis’ allegations of sexual harassment against 3
faculty member in the University's College of Education.”

OCR investigated this issue under the
Amendments of 1972 and #s implementing

authority of Tille IX of the Education
eguiations. Title X prohibits discrimination

on the basis of sex In education programs and activities opsrated by recipients of
Federal financial assistance. The University receives funds from the Deparment and is
subject to Title 1X and the regulations. OCR gathered evidence through interviews with
the complainants, personnel at the school where the complainants were student
teachers, and relevant University personnel; OCR also reviewed documents submitted
by the complainants and the University. :

OCR concluded that although the University responded fo the complaint of sexual
harassment and reached a reasonable olfcome, s process was not in complele
compliance with Title X and s implementing regulations.  On June 23, 2005, the
District entered info a Resclution Agreement which, when fully implemented, will
aslablish compliance as 1o the issuss raisediin this complaint,

The applicable iegal standards, the relevantfacts gatherad during the investigation, and
the reasons for OCR's determination are summarized below,

The Title IX regulation at 34 CF.R. § ?Oﬁ.??(a} provides that no person shall, on the
basis of sax, be excluded from par’ticipaﬁing in, be denied the bensfite of, or he
subjected o discrimination under any education program or aclivity operated by a

" OCR disclosed the names of the complainants m its December 15, 2004 letter to the
Uriversity, and will refer to them as Situdents 1, 2 and 3 here in order o protect thelr privacy.

Our mission is o ensure queal oeeess (0 efucation andie promoeie ediraiional excellence throughout the Nation.
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recipient of federal financlal assistance.

: Bexual harassment !s a form. of sex.

discrimination that may violate Title B and the reguiations.

‘Urder 34 CF R, § 106.31, a college or uni
concuct by an emplovee when the employe
“carrying out responsibilities for providing be
“and when the harassment denies or limits 4
From the program.  This situation may o
Jimplicitly conditions a student's participatic

-hasss an educational deciclon on 2 eluden

arsity is responsible for sexually harassing
e engages in the conduct in the context of
nefits or services of the school's program,
student’s ability to patdicipate in or benefit
cur whers the employes: {1} explicitly or
it in an education program or activity, or
t'e eubmission to unwelcoma conduct of 2

sexual nature; or {2 engages in unwelcome conduct of 2 sexual nature that is
sufficiently severe, pervasive, or persistent so as to deny or limit the stm@n%’e ability
_participate in or benefit from the school’s prc}gram

‘While sexual harassment is unwelcoms ves
‘acts of verbal, nonverbal, or physical intimidation or hostility based on gender, although

& 1X if they are sufficlertly serioys to deny or

1ot of & sexual nature, can also violate Titk
Himit 2 student's ability to participate in or be

To determine whether conduct has created
should be considered: the degree to which
-gdycation; the type, frequency and duration
* -alleged harasser and the subjects of th
“involved; and the context of the incidents.

hal or physical conduct of a sexual nature,

afit from 2 school's program.

3 hostile environment, the following factors
the conduct affected one or more students’
of the conduct; the refstionship between the

¢ harassment; the number of individuals

Onee a school receives notice of harassment, it must take immediate and appropriate

_ steps fo stop ¥ and prevent it from happenin

OCR will examing the recipient’s nondisar

~other applicable policies, and whether they
08,9, recipients must adopt and ‘publish
addition, 34 CFR. § 106.8(b) reguires r
procedures providing for prompt and equit

discrimination, including sexugl harassment,

Further, under 34 C.FR. § 105.8{(a), a

“coordinate iis efiorts {o comply with and ¢

-including the investigation of any complain
tecipient must notify alf s studenls and ¢
Jelephone number of the appointed employe

OCH's Investigation showed the following:

The University has published and distribu
Action Policy” prohibliting discrimination base

o again. In evaluating a school's responss,
sination policies, complaint procedures and
were followed. Pursuant to 34 CFR §
a policy against sex discrimination.  In
=cipients to adopt and publish grigvance
able resolution .of complaints alleging sex

ecipient must designate an employee o
arry out its responsibiiies under Titlle [X]
t alleging noncompliance with Title IX. The
mplayees of the name, nifice addmss and

=3
.

ted a “Nom-Discrimingtion and Affirmalive
d on sex in any of its programs or activilies,
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Faoulty and staff paddicipate in discrimingtios/harassment fraining during crigntation, and
were requesisd fo complete a tutorial in November 2004, The University also has
“Sexual Harassmen! Policy and Procedures for Students and Employees.” This policy
designates the Director of Equal Employment Opportunity (EEQ) fo oversee its
implementation; the Dirsctor of EEO and the Executive Director for Student Judicial
Services (SJ8) are responsible for conducting sexual harassment investigations,

The procedures indicate that University staff or faculty whoe leam of alleged sexual
harassment from a student should immediately inform the Dhrector of EEC or the
Executive Director for 848 of the allegstions, and inform the complainant of the
Unidvarsity's iegal obligation to examine claims of sexual harassment. The fime period
for the investigation from the filing of the complaint to the submission of the fact finding
report cannot excaed 60 days, but may be exiended "for good cause.” The procedures
also provide a right to appeal to the President,

Additfonally, the University's general “Complaint Procedures for Discrimination and
Harassmeni Complainis” indicate that a complaint lodged by a student against z staff or
facully member should be reporied to the Executive Director for 848, and that other
complaints are to be handled by the Dirsclor of EEO. These procedures require the
investigator io make a good faith effort (o (ssue findings within 45 days of & complaint.

The EEC Director stated that the University has not designated an hdividual as the Tile
X Coordinator for the campus. She stated that generally, SJ8 handles complaints of
student-on-student harassment, and she handles complaints against faculty. She
further stated that she deals with the more serious complaints, induding those alleging
discriraination, but that this policy is not officlal. She keeps records of her investigations
and outcomes, but does not have a tracking system for complaints that would snable
her o menitor multiple complaints against the same individual.

The complainants, three famale students in the University's feacher education program,
initially brought thelr complaint % a female professor on October 13, 2004, telling her
that their student-isaching supervisor (a male University professor) had made them feel
uncomforiable. For exarnpie, the students stated that the supervisor had lengthy phone
cohversations with them late in the evening during which he asked a lot of personal
guestions. One stated that the supervisor met with her for an nappropriately long
amournt of time aiter he observed her student teaching, asked her numerous personal
questions, sat close to her, and inapproprigtely complimented her. She reporied that,
while walking her out to her car, he suggdstively asked her if she had a bovfriend.
Ancther student reported that he forced her to meet with him alone, and repeatedly
demanded that she “perform” her student teaching or he would fall her, In a suggestive”
and coercive manner, :

The female professor responded by telling the students that the supervisor's conduct
had been going on for many years, but that since he had tenure, she did not know what
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could be done. She told them i would be edfremely difficult to changs supervisors, and
instead advised them 1o keep the door apan when meeting with him, fo aveid being in a
room alone with him, fo schedule supenvisor conferences with staff from their school
site, and 1o avold wearing ravealing clothibg when mesting with the supervisor. The
profassor also instructed atf jsast one of the complainants to contact the depariment
chair with the allegations, and she copled a sexual harassment policy flyer that she had
seen posted nearby and gave o two of the compiainants. She did notl notify the £EO
or S48 Director, nor did she inform the istudents that the University had & lagal
obligation to respond fo their allegations, as required by the University's policy.

After the complainanis’ discussion with the professor, Student 1 calied the department
chair, who instructed her fo contact the Cgllege of Education's Dean. She called the
Dean and requested s mesting. At aboutthe same time, Student 3 reported o the
principal of the schoo! where she was student teaching that the supervisor was making
advances towards her and was meaking her uncomfortable. The principal fold OCR that
she had met the supervisor shortly before, and was likewise disturbed by his conduct,
which she found inappropriste,

While speaking with Student 3, the principal called the University's Chancelior, who
referred her to the EEQ Director and the Dean. The principal and Student 3 told the
Dean their concemns. The principal informed the Dean that she did not want the
supervisor on her campus, and the Dean adread 1o change his assignment. The Dean
contacted the supervisor to inform him that he was being removed from his supervisory
{put not his teaching) duties. :

The Dean scheduied 8 meeting for the following Monday, October 18, to discuss the
students’ allegations with them. S$he also sonfacted the EEO Director, who indicated
that she would asttend the OCctober 18 meefing. Before the mesting, the EEO Direclor
spoke with the principal of the school site who told the Director that the supervisor had
asked a teacher at the school if she was the kind of dancer that “canced on the table”
The EED Director askad the feacher to come to the Oclober 18 meeting.

When introduced to the complainanis on October 18, the FEQ Director {old them that
she was an atformney, but was not representing the University.  She interviewed each
separately, asking how the supervisor had made them uncomfortable, and how the
fermale professor had responded o their complaints. The students told OCR they felt
they were being “inlerrogated.”  One staled fo OCR that the EEOC Direclor was
accusatory and intimidating, and that she %l that the EEC Director did not {ake her
seriously. The students stated thal, when they described the supeivisor's inappropriale
and offensive behavior, the EEG Direcior sftempted fo re-characierize the conduct in
order to make it seem appropriaie and suggested that the students were misinterpreting
the supervisor's behavior, Stmilarly, the teacher felt that the EEQ Director was serving
as the University's attorney rather than a neutral investigator and was dismissive, The
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students also fell that shs focusad primarily pn the fermale professor's conversation with
them, instead of on the supervisor's alieged harassment

After the Ociober 14 interviews, but before other witnesses were inferviewad and the
investigation was completed, the EEQ called the principal and asked her if she would
accept the supervisor back at the school. The principal responded by stating that she
never wanted him on her campus again, |

pervisor, the Temale professor, the Dean,
the cirrant and fnrmer department chairg,
pevised or taught by the supervisor. She
upervisor's and complainants’ request, and

The EEC Dirsctor also interviewed the su
other teachers at the shudant-tasching siie
and approximately sleven other studenis su
interviewed some of these students at the s
cthers she selected herself

The notes from her October 27 interview with the supervisor reflect that she told him
Ihat the "worst case scenario if [the] allegations fwere] frue” was that i did “not rise 1o
level of sexual harassment” but that his conguct was not approprisde and that he would
be on notice not to do # in the future. This occurred before the EEQ Direclor had

interviewed other staff, teachers, studenis an

The EEC Direclor fold OCR that many studs
but did not report any sexually explicit state
{hat he asked her some “weird questions’
students told the EEC Director that the sup

o facuity.

nits described the supervisor as obnodious
nents. She sald that one student reported
ke "are vou Daddy's little gid?” Other
ervisor asked them inappropriste personat

guestions {for example, he asked one if shd was “intending on having children soon™,
and that “everyone knew” not 1o be in a room alone with him,  The Director indicated in
her interview with OUR that, while these kinds of slstements were of some concern,
they were not parficularly relevant to her analysis of the students’ complaint.

By mid-December, about two months after thay were infervlewsd, the shudent
complainants had not heard fron the EEO Director. One of the complainants called the
EEQ Director in the middie of December fo ask about the status of the investigation.
The EEC Direclor foid her that she would get back to her in a week or two, but the
complainants heard nothing untii mid-February, after they had flied their OCR complaint.

The EEO Director issued a Report of Findings to the Usan on January 28, 2005 and to
the file on February 11, noting that her investigation was delayed due to problems
reaching wilnesses, especially during vacation periods, Her reports indicate that she
found many of the students’ allegations fo be true. She conciuded that the supervisor
“has a pattern of asking some of his female students inappropriate personal guestions
and that such guestions have made the stidents very uncomfortable.” Howeaver, she
found that the evidence "does not support that fthe supervisor] has engaged in any quid
pro guo harassment, i.e., that he has etther directly or impliedly required female
students o engage in any sexual conversation or conduct in order to pass his class or
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supervision.” The reports do not address.

whether, even ¥ the supervisor did not

condition education benefits on submission fo sexual conduct, he engaged in sexual or
gender based harassment that created a hostile education environment for the

siudents.

The supervisor received a report of findings

on February 8. He was informed that his

conduct did not rise (o the level or sexual harassment, but that it was inappropriale and
unprofessional. He was warned that, if he repeated the conduct in the future, it could be

considered sexual harsssment under a ho
received o written raprimarnd from | im\mr«:s‘r\z_

wag wamed that future misconduct could res

stile environmernt theory. The supsrvisor
arminietratore nn Faiﬂmnyu 11, 2005 and

Wit in discipiing, inchiding iermémaiéan. The

complainanis ware notified of the findings by lelters dated February 10, in which they

were advised that the supervisor's condupt “co

as not rise to the favel of sexual

harassment under CSUEB policy or under federal or state law {under either a quid pro
guo of hostile environment theory).” The lefiers did not address the female professor's

response when the students initially E‘Epoﬂi
perceived as part of fheir complaint,

The EEC Direcior acknowledged that & hos
in the findings.
considering whether there was “egregious
and practice of conduct that made i “so im
student in the environment.” She found the
she and the adminisiration decided thal the
student teaching, bul that he would still tes
regarding his classroom behavior :

She stated, howsver, that

ed the problem, which the compiainants

e environment theory was not addressed

she did a hostile snvironment analysis,
onduct” and whether there was a patiem
possible for a reasonable woman o be a
re was no such conduct  She sizled that

facully member would no longer supervise
ch courses because thers were no issues

The EEC Director also concluded in sepéraﬁe findings that the female professor's
response io the complainants’ allegations viclated University policies.  She concludad,

howaver, that the professor ultimately acted

appropriately by instructing the sludents o

go io the department chalr and by giving them a copy of the sexual harassment fiver,
The professor received an oral reprimand from the Dean.

Analysis

The University's sexual harassment compl

aini procedures provide for prompt and

equitable resolution of sex discrimination allégations, including sexual harassment. On

their face, therefore, the procedures comply
examined whether the University's respons
case was approprigie and sufficlent, incly

with Title DX(s requirements. OCR further
e to the complainants allegations in this

iding whether the implementation of the

complaint procedure provided a prompt and equitable resolution of the students’

allegations.
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OCR concluded that, to 2 substantial degree, the response complied with Title X
reguiatory requiraments. An ingtitution’s response to a2 complaind of sex discrimination
must be prompt and thorough. The Tilis IX reguiations do not prescribe a speciic
timeframe that constituies a prompt respdnge o a discriminetion complaint. OCR
determines whether the amount of time taken o complete an infernal complaint
proceeding is reasonable under the circumstances. The Director of EEO inftiated the
investigation promptly by meeting with and interviewing the complainants, the
supervisor, and several other witnesses by the end of Celober - within two weeks of
learning of the allegations. The findings were not lssued, however, until February 2005,
The Diector stated that the invesfigation was prolonged because of difficulties
contacting 2 numbar of withasses during University breaks. Considering ali of the
circumstances, OCR concluded that the length of time for the University's response was
not unreasonable. OCR also concluded that the investigation was thorough. In addition
to the complainants and the supervisor, fie Direcior of EED infernviewed numerous
stutenis and a varlety of adminisirators. There was no evidence that the Direcior falled
io inferview necessary withesses. Additionally, the evidence showed that the University
took appropriate action to end the harassment by removing the aleged harasser from
supervisory responsibiliies and by addressing the famale professor's incorrect and
inappropriate response fo the students’ inftig| complaint.

However, there were several aspecis of the response that were not consistent with Title
X requirements.  First, an institution's complaint procedures and its response fo
allegations of harassment must be equitable. One element of an equitable process is
ensuring that the individusals who file a complaint are kept apprised of the stafus of the
investigation. When the students were interviewad on Ociober 18, they were given litlle
information about how the investigation would proceed. Having had no comact from the
EEC Director, the studenis had the impression that the investigation was finished, until
one of them called her in mid-December. The Director then said she would contact the
students in a wesk or two, bul did not cortact them untl the findings were Issued in
February. The complainants ware complétely uninformed as fo the status of their
complaint, and belisved that several of the questions they had raised (such as the
fernale professor's initial response to them énd the supsrvisor's alieged prior history of
harassment) were not investigated, when that was not the case.

Ancther element necessary Tor an equitable process ls impatiality.  OCR found
indications that the EEQ Director did not spproach the investigation in & completely
impartial manner. The complainants and the teacher were consistent in desoribing the
questioning they experienced as accusatery, and as seeming to discount or reinterpret
the significance of what they were saying about the supervisor's conduct. The school
principal expressed similar concems,  Also, after the Director's inferviews with the
complainants, and before the rest of the investigation was initlated, she fook steps to
have the supervisor restored o his assignment at the school site. Furlher, she fold the
supervisor that his conduct did not rise 1o the lsvel of sexual harassment long before the
investigation was completed. 5
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Additionally, an insitution must apply appropriate legsl standards in determining
whether unlawful discrimination has occuned.  The Director iold OCR that she did
consider the eviderce under a hostile environment standard.  However, there are
indicaticns that she did not consider all of the relevant faciors 1o determine whether the
supervisor's conduct was sufficiertly severe, persistent or petvasive to result in the
limitation or denial of education banefits ang services. For example, # is unclear how
much significance was given to the effects that the envircnment had on the studenis, or
whether she factored into her analysis haragsing conduct that was not explicilly sexual
but that was otherwise inappropnate and hased on gender. The EED Diractor's findings
stated onby that the Director had not found "ouid oro que” barassment because he had
not reguired femaie students o engage in sexusl conduct io pass his clags.”

Further, aithough the University's sexus! harassment complaint procedures comaly with
Title 1% on their facs, the fact that there are several different discimination complaint
procedures, and nvestigators are not always assignad in @ manner consistent with the
sexual harassment procedure, raised concems about whether the system s confusing
for individuals wishing to file complaintz. Complainants may nol understand which
procedure 1o use, with whom thelr complaint should be filed, and who will investigate
thelr complaint. .

Finally, the University has not appointed andgpubéished notice of the identily of a Title 1X
Coordinator. 1t is therefore not in compliance with 34 C.F.R. § 104.70).

During OCR's investigation, Student 3 also alleged retalistion by the femsle professor
with whom the complainants first lodged thelr complaint ai the University. Title 1X's
implementing regulations prohibit recipients from refaliating against individuals who
have engaged in profected activity, such as fling discrimination complaints. OCR
investigated this lssue and determined that the evidence did not establish retaliation.

For the rsasons explained above, OCR concludad that the University did nof fully
comply with Title 1X and #s regulations. To resolve this, the University signed a
resolution agreament on June 23, 2005, in this agreement, the Universily has agrsed to
1y identify a Title X Coordinator and disseminate his or her contact information campus-
wide, 2) modify iis policies and procedures for investigation assignment consistent with
its practices, 3) develop a system for tracking all reports and complaints of sexual
harassment, and 4} provide fraining to relevant administrations administralors on their
specific responsibiliies under Title X, A copyiof the agreement is attached to this letier,

* in appiving the Title 1X regulations, rather than using speciic labels {such as “quid pro que”} OCR
determines whether the harassment rises to a level that denies or limits a student’s ability to participate in
or benafil from the schoo! or college’s program based on sex. As stated above, this can occur edther
when an emplovee condifions an educational bensfit ar service on a student’s submission {o unwelcome
sexual conduct or, even if not, whether the sonduct was sufficiently severe, pervasive or persistent to
creaie & hostile education environment for the student;
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OCR has concluded that the actions agreed 1o by the University will, if appropriately and
timely implemented, resoive the University's non-compliance with respect to the issues
in this case. OGCR will monitor the implementation of this agreement, and is closing the
investigative phase of this case as of the dale of this letter. The complainants are being
notiffed concurrently. Upon successful dompletion of the reguiremenis of this
agreement, OCH will issue 2 final compliance letler to the University perlaining o the

issyes resolved in this complaint under Title X

OCR thanks the Universily for ifs assistance in resolving this complaint. If vou have any

rrimedioume mboe b Haie lndiee mlomes mmesdmed Bolle Chorte Eiadior ~F (A4 BES 4450
guostions about this lotior, plogss contact Julie Shvuin Rolter ot (418} 888 4180,
Singaraly,
tela Kiugman

Team Leader
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In order to resolve the issuss raised m the above-referenced complaint fled with fhe U.S.
Depariment of Bducstion, Oifice for Civil Rights (OCR), California State University Fast Ray
University) agrees (6 ke the actions owilined in this Resolotion Agretment.

1.

By fc./s“ 21 , 2005 the Usiversity will dmmtc ome emploves fo coordinate it efforts
o comply witn and ey out zts\rsspam;‘blht}as under Title IX, and will notify 28 is
students and employvees of the name, office address and telephone number of the appointed
emploves. Ums notce will include a stlement that the University prohibils sex-based
discrimination, including soxvel Harassinapt, and that it s committed fo resolving, in 2
prompl, sgeilsble and imparfial saoner, sl reports and complunis of sex-based
discritnination ind sexus! harassment it reczives. The notice will also explain how to fle e
ger discrimination complant, Within 30 days of the sipning of this agroement, the
University will provide s draft of the notice to OCR for its yeview and spproval, Within 14
daye of OCR approval, the ﬁotic& will ba dissenvnzted to students and posted on the
Umiversity’s website, :

The University will review and revise g iaaﬁcies and procedures 0 epsure that they (g8}
explicitly identify the adnrinistratons) responsible for investigating sexud? harassment and
sex discrimination complaints in amsmer that is consistent with the University’s practise,
(b} address the sppropriate ections to be taken if it is determmrined that an investization cannot
bo completed within the timelines provided i the procedures, ad (&) ensure that
complainants receive periodic notice of the status of thelr complainis, By Mgy . S8, 2005,
the Umversity will provide OCE with 2 éraﬁ of the revised procedares, and will adopt,
publish and implement the revised pmceéurs:s within 15 5 daww of OCR review and
approval.

By Dae Z{, 2005, the University will c:ievdop and implement a confidential carnpirs-
wide systers for backing all roporis and complaints of sexnal harassment, to ensbls i fo
acidress and prevent repotitive hardssing behavier, The University will provide OCR with
dosumentation confinming the University hes taken this action, with 2 narrative description
of the system 25 well as 2 dmﬂpmm of how the University will monitor the mformation in
the gystem, :

gy, 3D 2005, the University will provide in-service training by a qualified
profess;sﬂal to University adminidtrators responsible for responding to and investipating
sexual harassment complainte, The tainige will address: methods for objectively and
impertially conducting investigations, how issues of confidentiality should be handled,
eommunicsions that sre appropristely made to complainants dupng the couwrse of an
investigation, and the stendards for deteraining when conduet of a sexuel natiwe or conduct
based {m m is sufficiently serious to deny or Hmit educational benafits or sorvices. By
_fee 15 2005, the University will p@ovida documentation to OCH that this raining

has been cmmp]ﬂtﬁd
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