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{in reply, please refer to #09-03-2009.)
Dear President Whittacker:

The U. 8. Department of Education, Office for Civil Rights (OCR), has completed its
investigation of the above-referenced complaint against the San Bemardine Valley
Coflege. The complainant alleged that the College subjected her to retaliation and
discrimination. Theissuss OCR investigated were:

1. whether the complainant was expelled from the College in retaliation for
making a sexual harassment complaint about a professor,

2. whether the complainant was expelled from the Coliege because of her
nafional origin {Hispanic),

48

whether the College and the professor sought a temporary restraining order
against the complainant in retaliation for her complaint with OCR.

OCR investigated the complaint under the authority of Tile X of the Education
Amendments of 1872 and Title VI of the Civil Rights Act of 1964, and their implementing
regulations.  Title DC prohibits discrimination on the basis of sex in education programs
and activilies operated by reciplents of Faederal financial assistance. Title VI prohibits
discrimination on the basis of race, color or national origin in programs and activities
operated by reciplents of Federal financial assistance. The College receives funds from
the Department and is subject to Title 1X, Title V1, and the reguiations.

OCR gathered evidence through interviews with. the compiainart and College
administrators and professors.  OCR aisc reviewed documents and records submitied by
the College and the complainant. :

OCR concluded that the evidence did not eétabEish & viclation of Tile IX, Title VI or the
reguiations with respect io the issues investigeted. The facts gathered during the
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investigation, the applicable lagal standard?s, anc the reasons for owr determination are
summarized below. :

expelied from the Colfege in retalistion for
ut @ professor.

fasue 1. Whether the complainant was
making a sexual herassment complaint ah

The complairant aleged that, during the spring 2007 semester, one of her professors
sexually harassed her by making inappropriate verbal and ohysical advances toward her.
She stated that shefiled & grisvance with coflege officials conceming this harassment, and

that, henause of this prisvance, she was accused of

improper condust and witimately
axpefied from the Collsge,

Cur investigation showed the following:

. During the 2000-2001 school year the complainant was envolied in & history
class at the College. The complainant met with two Coliege administrators during the
spring of 2001 to discuss her interactions with the professor, According to notes these
administrators prepared at the time, the complainant infarmed both of them that she had
fallen in love with the course professor and believed that he had shown romantic
interest in her, and had “led her on”. Both adminisirators stated that, in response o
thelr questions, the complainant stated that she had not been sexually harassed. The
complainant denies this statement. :

. Durring the spring 2001 semestsr, ‘zhe: complainant sent the professor a letter, and

al least one e-mall describing her feelings

and professing her love for him. While the

complainant denies having sent such communications, the letter bears o signature that

is identical ta that used by the complainant

- In May 2001, the ccmpla;’naht WES
contact the professor in person or by mal

her communications with OCR.

instructad, verbally and in writing, not 1o
or e-mail. She was further informed that

viclations of these instructions would result in disciplinary action. The complainant
subsequently sent email messages to bimeand, according to the professar, visited his

office on several ocoasions.

= On August 1, 2001, the complainant
Collsge for the fall 2001 semester, and
provided in the notice of suspension was th

directive that she nol contact the professer.

was formally suspended from classes at the
orbldden to be on campus.

The reason
complainant’s fallure o adhere to a writlen

« On August 1, 2001, the compzamant%ﬁied a grievance with the College, alleging
that the professor had subjected her to infimidation, harassmer, discriminstion and

sexual harsssment,

Tre grisvance did not describe or include detalis of the alleged

harassment. The College did not investigale the grievance. The complainant alleged
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that the College never responded 1o her g
the complainant informed them that she did
- In December 2001, the College infa
as a student for the spring 2002 semester,
professor, and was to stay away from the
complainant was informed that faillure o o
automalic suspension and/or expulsion.

e

revance; Collzge adminisirators stated that

not wish to pursue the grisvance.

rmed the complainant that she could retum
but that she was to have no contact with the
bullding where his office was located.  The
omply with these restrictions would result in

Sl € e
UG HUIGDSW

: The complainont afleged that diring the spring semssier,
attempled 1o cortact her by Eeieghone and to approach her in person. The professor
denies these contacts. The complainant did not allege that any of these attempted

cordacts were sexual in nature.

tn April 2002, the professor
a sender identified as ((T(C)

& compuisr checked laina
mail. The complainant was mformed that,
be expelled from the College.

=

these hﬂarﬁngq She specifically alleged 1

Molina,” and that she was in class at the tirme

i corroborate this caim,

The Title 1X regulations prohiblt recipients fri

in activities protected by Title 1X and the 1 reguiations.

refaligtion occurred, OCR looks af whethé
profecied under the laws and reguiations
subsequently subjected to an adverse ag

The compiainant appealed her susps
June of 2002, She allegad that she was n

4 the adverse action.

ceived an e-mall concerning the complainant from
The gampus computer center fraced this e-mall o

nt, and conciuded that she had sent the e-
based on this forbidden contact, she would

nsion and expulsion in hearings in May and
i provided a fair opportunity to be heard at
al she did not send the e-mall from "Linda

the message was sent. OCR was unable

m retaliating against individuals who engage
In determining whether unlawiul
ar the complainant engaged in an activity
OCR enforces, whether he or she was
ion, and whether there is evidence of a
ti there is evidence of

connection between the protecied activity an

a connection, the Coflege must provids a legitimate reason for the adverse action. OCR

will then delermine whether the stafed reason

The complainant alleged that she engaged

is a pretext for retatiation.

in prolected activities when she complained

to College adminisirators that the professor had subjected her to sexual harassment,

and when she subsequently filed a formal discrimination grievarce.

' Title X requires that colieges respond promptly and

it is clear that the

:oqu; abiy 1o complaints of dscrimination based on

sex. in addition, when a school learms of possible sefuz! harassment, it must respond promgtly and
appropriately to determine what ccourred, to orevent aﬂy further harassment, and fo address e effects

of the harassment on the studert. Bmeusc‘- the Colle
grievance occurred more than 187 days befors she §

ae’s afeged fallure to respond to the complainent's
tied her OCR comptaint, QCR did not consider this

aliegation to be timely, and thersfore did not determirs whether the Collage's response to the grisvance

complied with the requirements of Title 1.
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compiainant discussed the professor's behavior, and her feelings fowards him, with
administrators during the spring semester.! However, the evidence does not esiablish
that she mentioned sexual harassment duling these discussions or that she described
behavier that should reasonably have beenicensidersd discrimination or harassment.

The complainant did ralse allegations of discrimination and sexual harassment on
August 1, 2001, when she flled ber grievance.  OCR determined that the complainant's
spring 2002 suspension and expulsion occurred after she filed her grievance, and was
imposed in part by a dean who had reviewsd her grievance and discussed her concerns
with her.  OOR thersfore found a sufficiont prelimingsy counneciion Delweern e
Compiaiﬁan"i’s protectad aciivity and her Subsequem su%pensim and expulsion o

] Fh o PrE—

require the College lo provide a lsgitimate axplanation for its actions

The College contends that the complainant's expulsion was based on her failure lo
compiy with the condifions of her readmisgion to the College during the spring 2002
semester.  College administrators conclided that the complainant used College
computers to create and send an e-mail message 1o the professor, using a false name,
after she was instructed to have no contact with him in any form.  College
suspension/expuision documents indicate that the act of creating & false e-mall, and of
using it o contact the professor notwithstanding clear instructions not o do so, was
sufficient fo justify immediate sxpuision,

After reviewing all of the evidence, OCR concluded that the College's explanation for
the expulsion was not a pretext for retaliation. The College provided evidence indicating
that the complainant was suspended in 2001 for visiting and sending e-mails to the
professor after she was explicitly instructed not to do so. 1t decided to expel her after
obtaining evidence that she was again sending e-mails to the same professor, QCR did
not make a determination as to whether the complainant actually sent the e-malls from
“Linda Molina” or as to whether her expulsion was justified by the evidence. However,
it did not find evidence that College administrators chose o expel her because of her
August 2001 grievance, rather for the reasons they provided. In reaching this
conciusion, OCR noted that Cellege administraiors provided credible evidencs that, by
the time thay received her grievance, they hiad already concluded that her contacts with
the professor were napproprigie. Under all of these circumstances, OCR did not find
that the complainant was suspended or expeiled in retaliztion for her protected
activities. :

issue Z: Whether the complainant was expeﬁed from the College hecause of her
nafonal origin.

The complainant alleged thai the dacision 1 expel her from the Coliege was based on
her Hispanic national origin. In support of this aliegation, she alleged that, at a meeting
convaned to inform her of her expulsion, 2 dean had called her a “stupid Hispanic
woman.” She also alleged, generally, that the College treats Hispanic and African
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American students badly.  Because she provided no spacific facts in support of the
tatter allegation, OCR did not investigate it. |

OCR conciuded thal under the circumstances of this case, the dean's alieged remarks,
gven if true, without more, would not establish that the complainant was expelied
because of her natonal origin.  As noted above, OCR found that the College had a
nondiscriminatory reason for expelling the complainant; there is no indication that any of
the other individusls involved in the expulsion decision ware influenced by the
complainant’s national origin.  OCR therefore did not find a viclation of Tie VI in
connaction with this alleaation :

Issue 3 Whether the Coflage and the professor sought a temporary restraining order
against the complainant in retaliation for heré complaint with OCR.

. The Colleges was notified that the CompEamant rad filed 2 complaint with OCR by
ietler dated November 4, 2002,

. On January 31, 2003, the College ﬁéed a Peiition for Injunstion and Application
for Temporary Restraining Order, sesking & court order to prohibit the complainant from
approaching the professors home or workplace,  In support of the need for this order,

the College cited several events occurring b
. On June 12, 2003, after hearing
professor, a Calforiz Siate courl judge
complainant from oontacting, threatening,
decision was based on a finding that the p
was more credible than the complainant's
rasponse o her pursuit of charges of sexual

in general, OCRK must respect the righis o
maeritorious claims in court, in this case, a
complainant and the professor and co

stween June and mid-Novembsr 2002,

festimony from the complainant and the
issued a restraining order prohibiting the
or harassing the professor. The cour's
ofessor's claim that he had been harassed
claim that the College filed the petition in
harassmeni against the professor.

recipients and thelr employees to pursue
state court judge heard testimony from the
cluded thal the injunclion petiion was

meritoricus, and that it was not merely file
harassment charges. OOR will not ordinaril
course of fitigation, We therafore find no
allegation.

in retallation for the complainant's sexual
v re-investigate determinations made in the
viclation of Title X in connection with this

Based on the above, OCR finds the Ceiiege;in compliance with Title [X and Title VI with
respect 1o the issues investigated in this complaint. OCR s closing the complaint as of
the date of this letter and is notifying the complainant in a concurring letter.
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if you have any guestions about the compleint, please call Loretta Fason,
Cpportunity Specialist al (415) 556-4242, orcontact me at (415) 5564279,

., ../‘M,\
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