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action affer learning of the protected activity; and {4) there iz = causal conpection
between the profected activity and the adverse action fom wikich refaliation may be
inferred; and (3) the recipient has a legitimate, non-retaliatory reason for s action, snd
{6} whether the veason presented by the tecipient is a pretext for retaliafion. If the
response to 2 standard at apy point is negative, the analysis is suspended and & fnding of
insufficient evidence to establish a violation is made. OCR's findings of fact regarding
the complainsnt’s aliegation of retaliation are as follows:

Legal Analysis
Protected Aciivity and Knowiedge of Protecred Aceivity

The Hrst two steps in the retaliation analysis are determining whether he complainant
participated in & protected sctivity and whether the University was aware of the protected
activity.

The evidence shows that the University had notice of the complainant’®s perticipation in
peotected activities when OCR. notified the University of the complainant's inttial
complaint (08992052) against the University on July 21, 1595. OCR subsequently closed
this complaint on Noversher 9, 1999,

Additionally, a review of the University’s record of formal grievances filed by the
complainant estahlishes that the complainant filed three formal grievances on September
3, 1999,

Through imterviews with University st and Counsel, DCR established that the
University cousiders the complainant to be nvolved in ongoing complainis agairst the
University,

Therefore, OCR determined that the complainant participated in protested astivities and
that the University was aware of her parficipation in the protected activites.

Adverse Aotion

‘The thixd step in the refaliation malysis i3 determining whether the complainant was
subjectad & adverse action contemporaneonsly with or subsequent to the recipient's
learsing of the complainant’s participation in the protected activity. This step requires a
dererminetion of whether e alleged reteliation’ qualifies as an adverse action. An
adverse action & something that adversely afferts o person’s work, education or well
being in & serious lusting and tangible manner and something that is more than 2
iransient, wnpleasant incident.

On November 3, 2080, the University, College of Edneation, Department of Curricuhan
and Insouction informed the complainagt, by letter, that she was not accepled info the
Curriewdum and Instruction doctoral program,
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OCR determined that the complainant’s denial into the Department of Curricdlurn and
fostraction (O snd I Department) doctorsl program constitutes an adverse action in that i
affzets the complainant’s education in 2 serious lasting and tangible manner.

Causal Commegction

Pursuant %o R policy, a causal connection can be inferred based on the closeness in
tirne between the protected activity and the adverse action; 2 change in freatment affer the
Uinivessity bocame aware of the protected activity; or treatment of others that is different
than those alleged to be the subject of retaliation,

Because the University considers the actions teken by the complainant against the
University 1o be on going, OCR was able t0 establish a causal connection based on the
closeness in fime between the protected activity and the adverse action  Additionally,
CCR established that the complainant®s apphcation to the € and I doctoral program was
her fizst application to a dectoral program at the University since her participation in
earlier protected activities. Also, the complainant was the only spplicant of the mine
appiicants to the Coxrienlum end Instruction doctorsl program who was not accepted into
the doctoral program.

Legitimete, Nondiseriminatory Reasons

Once evidenne of & causal conmection between participation in & protecied activity and ag
adverse actiom hus been estabiished, OCR will determire whether there are any
legitimate, nondistriminatory reasons given for the action wken by the University. OCR
miugt dotermadne whether the reasons advanced by the University reflect 2 non-retalistory
motive that would rebut or dispel the inference of retaliafion. It 33 sufficient if such
rebultal evidencs raises 2 genuine isspe of fact as to whether the recipient refaliated
spaing the cemplainant or the student.

The University's stated reason for not accepting the complainant inde the © and 1 doctoral
prograrn was that although there is no requirement that PhDb. applicants have K-12
teaching experisnce, her interests for studying in the C and ¥ Departiment 8id not meet the
broad interests of the departmental faculty, which is teaching students af the K-12 level.

The € and T Department Doctoral intake committee members stafed to OCR that they did
not believe the complainant would benefit fom the € and T Depariment due 1o her
backgromnd expetience (miltwry and adelr waining and businessy and her futwe
agpirations te continug in these felds,

QOCR deterined that the stated reasons are legitimate, non-discrimeinatory reasons.

Pretext for Reiatiction

Tni the final step of the analysis, OCR must determine whether the reasons given by the
Unjversity are the “tue” reasons, which motivated the University in ifs action or are a
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pretext for retaliation. Where the University provides more than one reason for its sction,
OCE must defermine whether an impermissible factor of retaliation played » motivating
role in the adverse acion. OCR must then determine whether the University would have
made the same decision with regard to the complainant absent consideration of the
impermissitle factor,

The complament contends that she was retalialed apainst by University professors and
sdministratory in her sttempt fo become a dootoral candidaie in the College of
Education’s C apd [ Department because of her paticipation in previous activities.
Aceording to the somplainant, this retalistion is demonstested through the Dilowing
actions,

The C and 1 doctoral committer denying her admission when her credentisls were
eomparable to other C and 1 docwral applicants,

-~ Denying her admission to the doctoral program due to her lack of bac.kgmund in
providing instuction in kindergarten through twelfth grade (K-12) curriculum, when
others wers adwitted withowt this background.

- Providing the complainant with s “Cetfificate of Admission” frore e Graduate
School on Movember {, 2000 and then subsequently being nctified on November 3,
2000 that she was not agmitted 1o the C and{ doctoral program.,

Dloctoral Intake Committee

CCR interviewed members of e doctoral sclection commmitiee to determine zach
individual’s assessment.of the complainant’s application w0 the C and I Doctoral Program
ood whether there s any profext for discrimination against the complainant,
Additiensaily, OCR interviewed University administrasors invelved with the selzction
PEOCLSS.

Thesagh interviews with University staff, OCR established that the proeess for spplying
to the € and T Doctora! Program s as follows,

e A siudent is expected to apply with the Gradumte School for admiszion as the st
contact. On occasion, the shudeni will falk to the Drepitiment to discuss possible
adrission ndo 2 specific program before comtacting the Groduste Sehool. The
Graduate School evaluates the application materials (including official tramscripts}
and prepares the Admission Referral form, which is sent to the Departmend {along
with a copy of the application and official transeripts). The Department then reviews
the materials received from the Graduate School (along with other Depariment
materials required) and forwards their recommendation o the Graduste School.
Circumstances vary for each student since not all students follow the same process.
For example, the student may have a break in the program and require re-admittance,
the stadent may be accepted conditionally pending receipt of official transcripis, the
student may decide to change from “undeclared” or “non degres” siatus to reguler
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status, or the student may be sdmiged provisionally dus o low GPA scores. Affer
the Department signs and returns the Admission Referral form, s computerized
Certificate of Admission form i5 then generated by e Graduste Schoek  The
origingl is sent to the student and a copy to the Departmeant. It is not uncommon for
departsmetits to accept a student, contingent upon taking course deficisncies or a
qualifying exam.

& Criteriy for “vegular” classification includes: a) a beginning graduate stedent who has
cither an overall 3.0 GPA or a 3.0 GPA in the Iast half of the undergraduate worlg; b)
& eonlinuing graduaie student who maimains a1 least a 3.0 GPA in gradudre courses;
and ¢) 3 beginning foreign graduste studert who has an overall 3.0 GPA, a
bachelor’s or master’s degree from a U.S. institution, and no English-Jangunge
defiviencios.

+ Sudents who have not decided on a specific graduate department or program (or
have not been accepted inlo a graduate program), but who have an undergraduate
GPA of at least 2.5 may request consideratior for admission to the Gradoate School
under the status of “undeclared.” A student may also register with the Health and
Sovial Services College a5 “non-degree™ and take graduate classes without being
acoepted into any graduate program. Both “undeclared” and “non degree” registered
students may enroll for gradunte classes withowt being accepted into any graduats
program {with the condition that po mwore than 9 hows of gredusie credic may be
transferred indo & degree program).

¢ The C apd 1 Departent proceduares stipulats that sdmission (o (he Gradugte School
and the Department does not awtometically admit a student to the doctoral program.
Final admission to the doctoral program is contingent upon the decision of the
Dostoral Cuulifing Commmittes, who will determine which students will most
benefit from the progrem and research interests. The Qualifving Committes will
evalusie the student’s portfolio and conduct interviews with candidates to defermine
if the student’s imferests are aligned with the Department’s goals and objectives, At
least two Committes members are responsible for reviewing the maserials of the
candidate and of least four feculty members need to be present during the oral
nterviews,

»  The questions asked by the Doctoral Qualifying Committee included the fullowing:
Information on the candidate’s interests; baokground; purpose for studying for
doctorate; final degree songht (PAD. or Bd.D), portfolio elarifications; and other
relatod arsas. The student is then extended an opportunity 1o quesv the feulty, The
examination was mported to last betwaen 10 to 15 minutes for each candidate. Both
he complaimast and the doctoral intake summitiee members corroborated this.

+ The Commitiee meets immediately following the interview o discuss and deterrine
the awceptanse or now-seesptancs of the cundidate into the docioral program.
Following a decision, the document entitled, “Resuits of the Doctorat Intake” is sent
to the Graduste School, with sipnatures by Committee menthers and »'T8fier is sent
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by the C and I Depariment to the student notifying them of the Depariment’s
deciston.

Dy reviewing records submitted by both the complainant and the Umiversity, QCR
asiablished the following chronology:

Fall Semester 2000 — Complainant enrolls in two cowmses: EDLT 573 and EDLT 610
as an “andeclared” student. A review by the Associate Dean establiched that the
complainsnt was eligible to enrell in these courses due to her “wndeclared™ status and
her admitipnce into the Graduats School priar to the fall of 2000,

October 2000- complainant informs the Graduate School of her interest to become a
doctoral candidate in the € and 1 Department in the College of Education.

Ootober 15, 2000 ~ C and [ Departzaent’s deadiine for submission of pertfolio and
doctoral application materisly.

Ooteber 39, 2000 ~ the Graduate School forwards ac Admission Reforral fo the

Department Head of the C and 1 Departrment. The C and | Department received this
docurnenton Oetober 24, 2000,

Ciciober 23, 2000 - the complainant participates in the qualifving examination with
the T snd I Doctoral Intake Committes, On this same date the Committes reachss the
conciusion that the complainant shounid not be admitted into the C and I doctoral
program and should discontinue her graduate work with the department. A notice is
gent to the Graduate Schoal indicating this.and is received by the Craduate School on
November 1, 2000.

October 31, 2000 the C and ! Department approves the complainent’s accepiance into
the Graduate School and recommends admission inte the C and T Departinent with the
confingert condition that the compiainant needed o {ake the qualifying examination,
The Associate Professor who approved the complainant’s scceptance into the
Graduste School, with contingencies, was not involved In the examination on Cotober
23, 2000,

Movember 1, 2000 the Graduate School issues a Certificate of Admission to graduate
gtudies av the Undversity to the complainant.

Wovember 3, 2000, the © and [ Department issues a lefter fo the complainant
informing her that she was not accepted into the C and I doctoral program.

In interviews with doctoral intake cormmiitee members, all commitiee members deseribed
the complaant as having a background that was differsnt from ail the other candidates
inferviewsd at the fime.  Specifically, committee members commented that the
complainant did not describe any experiences in Kindevgarten through Twelfth grade (K-
12) educational Instrpction, which they belicved o be the focus of the € and |



Page 7 ~Lr. . Jay Gogue, President

Depariment. Committee members indfcated that the complainant’s behavior during the
interviow was appropriate and did pol negatively impact their decision. Committee
members connented that the complainant’s prior experiences included 2 business and
military iraiing background, which was different from all other applicants whe
demonstrated 2 K-12 educational instruction background.  All comomittee members
recalied the complainant’s fintre interests revolving around adult snd military training
prograrns snd business,

Om page 65 of the University’s Graduate School Catalog for the 2000-2001 scademic
vear, OCR esisblished that the C and 1 Department included the following in their
digousgion of graduate degree programs,

Three vears of teaching expeﬁence'ar the equivaier;t‘is required for
admission o docteral programs i curticulum and mstrugtion,

During interviews, OCR explored whether prior interactions relating fo complaints filed
by the complamant apainst the Untversity was the cause of the action taken against the
complainant. - Theough interviews, selection committee members indicated that none of
“thent hadl amy nepative intersctions with the complainant prior o peviewing her
application and inferviewing her for the doctoral position. Additionally, all committes
members stied that they were unaware of any prior complaints filed by the complainant
against the Undversity at the ttme of the doctoral application to the C and T Department.
As & result, there was no discussion of the complainant’s previous complaints in the
deliberation process following the complainsat’s terview, Additionally, commities
members steied that ne owtside party (University adminiswaiors such as the Department
Head, Dean of the Graduate School, Dean of the College of Education, Vice Presidens, or
President of the University) infervened in the commitiee’s deliberations of whether 1o
select the comyplainant ax & doctoral candidate.

OCR reviewsd the applications for 2l applicants to the doctoral program in the C and I
Departmert during the Fall 2000 semester. OCR loacned that there were eight other
applicants % the doctoral program in the fall of the 2000-2001 academic year. These
candidates were also female, five were white and three were Hispanic. OCR determined
that % of these candidates demonstrated expenience 1o K-{2 educational instruction as
described by the selection committes members. K-12 teaching experiences for the
candidates ranged from 4 to 22 years, with the averape number of years of experience
being 10.5 yenrs. Also, all other candidates had Masters Degrees in'an education-related
field (e.p., Bducation, Curriculum and Instruction, Bilingusl Education, Spanish, and
Special Bducation). The complainant possesses 4 Masters in Business Administration
and had no record of K-12 teaching experience.

Acecepted apphicants who did not have K-12 mstructional Backeround
The complainamt provided OCK with the names of seven applicanss to the € and 1

dectoral program, which she believed were admitted into the doctoral program without a
K-12 educational instruction background, Data {rom the University established that three
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of these individugly were indeed accepted mto the C and I doctoral program, the
remaining four were not.  Additionally, OCR learned that the three who were accepted
were not applicants during the same period of intake as the complainant Specifically, a
different seloction committee sxamined the three accepted applicants in Aprit 1998, Aoril
1993, and Nowember 1999, However, the University established that the application
process and criteria was the same for these applicants as it was for the complainant. OCE
confirmod this by reviewing Graduate School Catalogs for school vears 1997-98, 1998-
99, and 19952000, OCR also reviewed the applications and backgroend documents for
these applicants.  OCR was able o establish that two of the applicants demtonstrated
experience in the K~12 educational seiting. The third applicant, who was accepted in
November 1999, had no demonstrable experience in K-12 education. OCR investipated
the C and [ Depariment’s acceptance of this applicant and any reasords} given for Wis
acceptmes, ‘

According 1o the University, the applicant who was accepted In Noverher 1999 did have
the equivalent experience of teaching in the K-12 educational setting. Speeifically, this
applicant worked In a county agricnbtural extension office that developed curriculum for
focal school districts. The applicant served in-this position from 1988-1999 and provided
the C and | Intake Committee with cxamples of currienlum he developed. The age range
of students that the applicant worked with wag 14 to I8 years of age, ages that are similar
o the students other applicants provided instraction 1o in 2 X-12 educational setting, In
enmparisen, the complainant did not identify any instruedon she provided to stadents in
the same age tange and only described instructional sitvatioss in the business or military
sefting. Based on this explonation and QCR’s review of records, OCR determined that
the thvee applicants identified by the complaivant were not similady situated to the
comgiainant and farther analysis could rot be conducted.

Change i ir=atment afier notifying the complainant of aceeptance

The complainant’s initia} basis for filing this complaint was cansed by the receipt of &
letter dated Movember 1, 2000 from the University’s Assosiste Dean of fhe Graduate
School idemified as u Certificate of Admission. Subscquently, the compluinunt received
& Jetter from the C and I Department Head and Co-Chairpersons of the Doctoral Intake
Commities dated November 3, 2000, informing the complainant that she was not
seoepted into the £ and [ doctoral program.

The complainant believed the November 1, 2000 letter to be her acceptunca to the C and
progeam. following her October 23, 2000 interview with the C and 1 Dootoral Intake
Commiiles, Alhiough the University acknowledges that it initially appears comtradictory
that the complainant received a Certificate of Adtission but vwas rot accepted into the ©
and 1 Departmen, the University contends that the University’s Graduate Catulog for the
2000-2001 asademic yoar clearly explains that this is a possibility.
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OCR reviewed the 2000-2001 Graduate Catalog, which states the following with regard
to admission on page 11.

A person with a master’s degree (or is equivalent) must

have & graduate grade-point average of 3.0 t¢ he considered

for admission to a doctoral program. Admission io the

Graduate School is no guaantes that the studemt will

; ultimately be accepted a5 a doctoral candidate, since the
] . latter depends upon meeting the individoal requizements of

ytl the degres  gramting depariments, as well as the
| reguirements of the Graduate School.

OCR reviewsd University correspondence generated for ofher applicants to the doetoral
program in C and | 4t the same time 25 the complainarg 0 determine whether she was

T treated differemily than other applicants. OCR’s review of University records established
- thet the sight other applicants received similir letters as the compleinant. Specifically,
cach applicant recelved a Centificate of Admission and a letter from the Department Head

and Co-Chaitpersons of the Doctors] Intake Commities informing them that they had

been admitted to the dJectoral program. For all applicents the leters from Lhe Department
Head apd Co-Chalrs were dated November 3, 2000, Dates or the Cerificaie of
Admission varied for each candidate.

Couclusivg

QUR. was wneble tw establish a pretext for discriminstion by the University, OCR
specifically determined the following, ;

= That all applicants were subject to the same conditions of ascoptance as the

complainant;

that those applicants who were selected as doctoral candidates on November 3, 2000
did herve educational experience in K12 instructior. and the complainant did not;

that commitice members rosponsible for denying the complinam's doctoral
application had no established reason to retaliate against the complaimant;

thai the complainant was aware of her responsibility to be inferviewed by the C and I
doctoral intake commitiee for acceptance fo 2 doctoral position as evidenced by her
subreitiod porifolio and her examination by the committae on October 23, 2001

that no influence was cxerted wpon the selection committer by Undversity
admtirisistors to ensure that the complainant was not selected 25 a doctoral candidate;
that thers were o applicants similarly situated o the complainant to establish 2
finding of different trestment; and

thet the “Certificate of Admission™ letter was not a guarantce of accepsance into the
and I doctoral program.
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Acoordiagly, OCR deicnmines that there Is insufficient evidence to support a finding of
violation. Therefore, OCR could not find evidence to support the allegation of retaliation
and we are closing this case effective the date of this letter. This letter addresses only
issues disomssed above and should not be interpreted as a determinaton of the
University’s compliznce or noncompliance with Title VI, or any other regulation.

Under the Freadom of Information Act, it may be necessary to release this decument and
reluted correspondence and records upon request. In the event that OUR receives sich &
request, we will seek to protect. to the extent provided by iaw, personal information,
which if relegsed could constitute an unvwarmanted invasion of privacy,

Individuals Gling a complaint or participating in an investipation are protected by Fedesal
law against harasement, retaliation, or Intimidation under 28 C.F.2. Section 35.134 and
34 CER. Section 104.61 as it incorporaies 3¢ C.RR. Section 100.7(e). Under the
Freedom of Information Act, it may be necessery 1o release this document snd yelated
correspondence awd records upon request, If OCR receives such a request we will seek to
protect to the extent provided by law, persons] informasion, which, if released, could
constituls an wnwarranted invasion of privacy.

This concludss OCR’s investigation of this complaint,. We wish te thank University staff
for their assistence in this matier, We particnlarly wanf to thank Ms. Elva Telles and her
staff for their assistance throughout this ease, Additionally, we would like to thank Dr.
Herman Gascia and his staff for their assistance. If vou bave any guestions regarding this
or other civi] rights mafiers, please feel free fo cottact me at (303) B44-4568 .

Sincerely,

G 5

J. Aaron Romine
Supervisory Team Leader

ger  Biva G. Telles, Dizector
EEOVADA and Employee Ralations



