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UNITED STATES DEPARTMENT OF EDUCATION
QOFFICE FOR CIVIL RIGHTS—REGION VII

NOV -7 200

Erin Conningham, Campus President
High-Tech Instivure

9001 State Line Road

Kansas Ciry, Missouri 64114

Re: OCR Docket # 07072055

Dear President Cunningharm:

On May 11, 2007, the US. Department of Education (Department), Office for Civil Rights
(OCR), received 2 complaint against the High-Tech Institute {Institute}, Kansas City,
Missours, alleging discnmination on the bases of race (Aftican- American) and sex (fernale),
and retaliation for engaging in a protected activicy. "This letter is to inform you of the results
of our investigation of this complaint. OCR has determined there are some compliance
concerms.

Specifically, the complainant alleged during her second year of the surgical technologist
program, the Instituce:

(1) treated her differently than similarly situated white students by marlsing her late to
class bur not counting white students late, interfering with and preventing her from
completing her surgical labs, inapproprately placing her in a dental rather than a
surgical exterrship, and humiliating her in front of the class by giving her handouts
with titles such as “how to deal with people you cannct stand”;

(2) subjected her to sexual harassment, and failed to take appropriate action to
address the harassment after she repored it; and

(3) retaliated against her for engaging in a protected activity (reporting sexual
harassment) by marking her late to class but not counting other students late, and by
interfering with and preventing her from completing her surgical labs, eventally
expelling her from the Institute. '
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QOCR is fesponsible for enforcing:

o Title VI of the Civil Rights Act of 1964 (Title VI), 42 Unired States Code {U.S.C)
§ 2000d, and its implementing regulation, 34 Code of Federal Regulations (CE.R.)
Part 100. Tile VI prohibits discrimination on the basis of race, color or national
origin by recipients of Federal financial assistance (FFA). The Tite VI regulation
also prohibits retaliation at 34 CEFR. § 100.7{e).

o Title IX of the Education Amendments of 1972 (Title 130, 2¢ US.C. § 1681, and
its implementing regulation, 34 CER Part 106. Title IX prohibits discrimination
on the basis of sex in anty education program or activity operated by a recipient of
FFA. The Tide VI regulation prohibiting reraliation is incorporated, by reference,
tto the 'Tle [X regulation at 34 CER. § 106.71.

e Section 504 of the Rehabilitation Act of 1973, 29 US.C. § 794, and its

implementing regulation, 34 CE.R. Part 104, Section 504 prohibits discrimination .

on the basis of disability by recipients of Federal financial assistance.

+  Age Discrimination Act of 1975 (Age Act), 42 US.C. § 6101, and its
implementing regulation, 34 CER. Part 110. The Age Act prohubits

discriminatien on the basis of age by recipients of FEA.

As a recipient of FFA from the Department, the Institute is subject to Title VI, Ticle I3,
Scction 504, and the Age Act.

OCR has determined the Institute is a proprietary vocational school (a privately owned,
profi-making enterprise that teaches a trade of skill leading to immediate employment).
Title VI complaints filed with OCR against proprietary vocarional schools are to be
forwarded to the US. Department of Veterans Affairs for plocessmg However, OCR
remzins responsible for Title VI complainis where the proprietary vocaiional school offers
non-degree courses for which credit 1s given and which, on transler, would be accepred
toward a baccalaureate or higher degree by a degree-granting institution, OCR has learned

that courses offered by the Institute for credit are transferable toward a baccalaureate degree.

As such, OCR has authority to process this complaint under Title VI,
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Issue: Racial Discrimination

Legal Standards

Under the Title VI implementing regulation, at 34 CFR. § 100.3(a), no individual maybe -
excluded from participation in, be denied the bepefits of, or otherwise be subjected 1o
- discrimination on the ground of race, color, or national origin under any program or acivity
that receives Federal fnds. The Title VI regulation at 34 CFR. § 100.3(0)(1) (1) (iv) and {vi)
specifically provide that a recipient shall not, on the basis of race, color, or national otigin: deny
an individual any service; provide any service to an ndividual which is different, or is provided
in 2 different manner, from that provided to others; subject an individual to segregation or
separate treatment in any matter related to the receipt of service; restrict an individual in any
way in the enjoyment of any advantage or prvilege enjoyed by others; or deny an individual an
CppOTtINItY to participate in the program or afford an opportunityto do so which 1s different
from that afforded to others under the program.

When OCR investigates allegations of different treatment on the basis of race, OCR determines
whether the recipient treated a student or students differently than similarly situated students of
another race. If OCR determines the recipient treated a student or students differently than it
treated similarly situated students of another race, OCR examines whether the recipient can .
idermify 2 legitimate nondiscriminatory reason for the different treanment. I it does, then OCR
determines whether the school’s profiered reason is a pretext for discximmnation.

Findings of Fact

Marking Complamant] ate l

The complainant alleged that during her second year of thé surgical technologist program,
the Institute treated her differently than sirailarly situated white students by marking her late
to class, but not marking white students late.

The cormplainant’s student file indicated she enrolled at the Instirute on April 28, 2005, and
that on March 22, 2007 (during the complainant’s second year in the surgical technologist
program), she was dismissed from the program. The complainant contended the Insurute
dismissed her because of her tardiness and absences from class, and thar instructors unfairly
marked her late to class. The complainant identified two white students whom she alleged
were not counted late to class even though they were often tardy.
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The student catalog sets forth the Institate’s attendance policy.

ATTENDANCE

The Schodl’s atterdance policy approxinates the expedations Jomd e working siwation .
E ath studert neecs to learn the discipline of vegalar and prompt attendance a5 well a5 the
skills irelued ine bis freld of study, When the student mowes fromtratning iito a career, the
enployer will be wiry interested-in deperlability and punciualizy. No matter howskilled the
person, an employe s wliable oy when present on the job. Satisfadory studlert attendance
is estublished when the student is present in bis assigned dassvoom for the regutved armourt
of schechuled contatt tine

Stuclerts are expeted to aiterd all sdrhded dasses cmd.tobe an tirre for their dasses. The
loss of subject mterial e to tardiness or absence aan be wery costhy i this inersiwe
eduationa! emiramen.

In the et of anemergency or an sraidable absence, studerts mast will the Studert .
Serwices Departrert. The message is then forusrded to the Instructor,

A studert who veports to dass after the sdhecled stat time or veturms laie froma dass
break, or who departs pricr to the designated dass dismissal tine, is considered tardy. The
tarekies ave rouydled wp to the neavest 15-mivnge irmerurls, All absences avd tavdies are
recreled, vegardies of the reason and becorre part of the studleri’s e at the Sdbodl,
Studerts ewm attendance credit by attending dasses as schedled  If acomrvdated tardies and
absencs veach e than 10% of the schadhiled bowrs, the studernt ey be placed on.
Attendance Probation.

Stuctertts 1who hate accumilated absences and tardies of 15% of thetr schedled hours may be
required o appear before the A tterdance Review Board. At this tine a student s gien the
pportiirity to offer ar explanation for bis excessive abserves. The Schod ey then dhogse
to terinate the studert from Figh- Tech Instinte, have the student vepeat o comrse, place
hirnon restricted bowss, or osher sudh action as the School deerrs appropriate. A student
who &5 absent for ten conseatie days ey be astormtionlly termirated from Sdbod,

High- Tech Instinie does 7ick permic 2 studers 1o “roke up™ abserces which bave acried on
the atterdemce veord chming the dassvoom trairing coise., Houeter, during the ectershyp
-poriton of trasring, ol absences st be el up te asuve conpleion of the raguived
by of extern howrs prior to gradustion.
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OCR reviewed the complainant’s attendance recards and the attendance records of the two
white students whom the complainant alleged were not counted late to class. A review of all
classes taken by the complainant in 2006 showed the following regarding the attendance and
tardiness of the complainant and the two white students identified by the complainant.

L

In the Janary 2 through 27, 2006 course, Life and Death in the OR, of the 17
classes, the complainant was marked late in three classes for 2 total of 45 minutes; the
complainant was absent for two classes. The attendance records showed the first
white student the complainant identified was marked late in one class for atotal of 30
mirmes; she was absent for one class. The second white student was marked late in
two classes for 2 total of 60 minutes; she was absent for three classes,

In the January 30 through February 24, 2006 course, Cardiovascular System/Surgery,
of the 20 classes, the complainant was marked late in four classes for a total of 300
minutes; the complainant was absent for one class. The attendance records showed
the first white student the complainant identified was marked late in seven classes for
a total of 195 minutes; she was absent for two classes. 'The second white student was
marked late in six classes for a total of 165 minutes; she was absent for three classes.

. In the February 27 through March 24, 2006 course, Infection Control, of the 19

classes, the complainant was marked late in three classes for a total of 90 minmtes; the
complainant was absent for three classes. The artendance records showed the first
white student was marked late in five classes for a towl of 105 minutes; she was not
absent for any classes. The second white student veas marked late in three classes [or
2 total of 45 minutes; she was not absent for any classes.

In the March 27 through April 21, 2006 course, Law & Erhics/ OR Facility, of the 19
classes, the complainant was not marked late for any of the classes; the complainant
was absent for five classes. The first white student was not marked late for any
classes; she was absent for three classes, The second white student was not marked
late for any classes; she was absent for five classes.

Inthe April 24 through May 19, 2006 course, Special Senses, of the 20 classes, the
complainant was not marked late for any classes; she was absent for two classes, The
first white student was marked late in one class {or a total of 30 mimutes; she was absent
for three classes. The second white student was not marked late for any classes; she was
absent for three classes.

In the May 22 through June 16, 2006 course, Anatomy & Physiology T, of the 17 classes,

- the complainant was marked late in one class for a total of 15 mmees; she was abser
. forsixclasses.-The firstwhite student - was-marlied late intwo-classesforatotal o175 o im e
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mirmutes; she was absent for three classes. ‘The second white student was not marked
late for any classes; she was absent for one class.

7. Tnthe July 10 through August 4, 2006 course, Instrumentation/Supplies, of the 20
classes, the complainant was marked late in four classes for a total of 90 minutes; she
was absent for eight classes. The first white student did not take the course, but the
second white student was marlked late in three classes for a total of 165 mimites; she was
absent for two classes. '

8. Inthe August 7 through September 1, 2006 course, Anatomy & Physiology IT, of the 20
classes, the complainan was marked late in six classes for a total of 390 minutes; she
was absent for five classes. The first white student was not in the class, but the second
white student was marked late in three classes for a total of 165 minutes; she was not
absent in any classes.

9. Inthe October 3C through December 1, 2006 course, Engaging in Communication, of
-the 18 classes, the complainant was marked late in three classes for a tatal of 150

minutes; she was absent for five classes. Neither of the white studerss the complzinant'
identified was'in the class.

Based on the information provided, the complainant was in six classes with one of the white
students she alleged wes not marked lare to class. In those six classes the complainant was
marked late 11 times for a total of 450 minutes, and was absent for 19 classes. The white
student was counted late 16 times for a total of 435 mimtes, and was absent for 12 classes.

The complainant was in eight classes with the other white student she alleged was not counted
late to class. In those eight classes, the complainam: was counted Jate 21 times for a total of 930

" minutes, and was absent for 32 classes, The white student was counted late 17 times for a total
of 600 minures, and was absent for 17 classes.

The complainant’s student file showed on July 21, 2006, after discussions with the student
services coordinator, the complainant received an attendance warning because her
accurnulated tardiness and absences reached more than 10% of the scheduled class hours.
On August 3, 2006, the complainant was placed on attendance prebation. OCR reviewed
the complamant’s attendance records and the attendance records of the other students in the
complamnant’s classes. OCR identified 15 similarly situated students in the complainant’s
classes during the 2005-06 and 2006-07 academic years. These 15 students had attendance
records similar to the complainant’s record. Like the complainant, these 15 students were
placed on attendance probation due to excessive tardiness and absentesism,  OCR reviewsd
the student records of the 15 similarly situated students (six white students, eight African-
Arrerican students, and one Asian studesr) to determins if their aceumulared tardiness and

.absences reached more then 10%, and, if so, whether the students were placedon_
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attendance probation. All 15 students had tardiness and absences of more than 1% of the
scheduled class hours,.and all 15 were placed on attendance prebation.

Completicn of 'Surgical Labs.

The complainant alleged the Instinute teated her differerly than sitndlarly situated white
students by interfering with and preventing her from completing her surgical labs.

According 1o the Institute, 2 student’s education and career preparation culminates in the
externship. 'The Institute’s caralog explained that the “ectermship is undertakers folloung the suecessful
corpletion of all dassroom irairing anel consists of 320 aiock haiers, arveraging eight howrs a day Suuderts work
i hospital, surgicenter, on private physician’s ofice. During the exterrship, the student is allowedl to assist

swrgeors durirg swrgery i the opmzrmgmom The student is able to peformitbe skills tught dmmgﬂae
dassroom portion of tririrg...

The Institute maintained a daily contact log for each of s students. The log is a computesized

file in which mstructors, staff and administrators record their observations and interactions with.

students at the Instine. OCR reviewed the complainant’s daily contact log. Following are
actual entries from the complainant’s log documenting the complamant’s progress in the
surgical technologist prograrm from June 2006 to August 10, 2006.

Date Information Information Provided
Provided By

6/7/2006  Smudent Ser. Compléjnant ourr of town umil 6/14/2007.

6/12/2006 Program mgr, Complamarnt Strugg].mg & way behind in lab; she rmissed
1445 hirg; she is suruggling o get along with other
sudents.

6/15/2006  Student Ser. Complainant transferred from 4t 1o 31 session because it
is smaller & she can get more individual attention.

6/16/2006  Program mgr. Met with complainant to discuss her behavior and
expectations,

6/25/2006  Program mgr. Complainant called to see if she could work in lab. Told
' she could.

7/10/2006  Swudent Ser.  Complamant called Dir. appt.; will be back tomorrow.
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7/13/2006

7/17/2006

7/18/2006
7/20/2006

7/21/2006
7/24/2006
7/27/2006

/3142006

7/31/2006

8/4/2006

R/9/07

Stdent Ser.  Corhplainant called, she was sick.

Program mgr. Complainant struggling in class; failed 15t unit
examn; had outpatient surgery testricted lifting, but Dr. note
did not saylifting restriction.

Student Ser. . Complainant in car accident; won’t be in class.
Student Ser.  Cotnplatnant has Dr’s appt.

Program mgr. I—Iﬁd talle with complainant regarding her attendance; she
missed 22 hrs in 2 weeks; Tailed first exam, not a team
player; skills not great and she needs to be in lab as nmch

as possible.

Student Ser.  Brought complainant in to sign attendance warning; she
questioned every aspect of astendance policy,

Student Ser.  Complainant had Dr.s appt; not in today.
Student Ser. Complainant had court date in Las Vegas.

Program mgr. Complainant will be out for 2-3 days because she is
going to Las Vegas for legal matters; talked to
her about attendance hurting her; she has missed 22.25
hours; she is not doing well in class, passing but not by
mmuch,

Program mgr. Complainant missed 9 hours this week; she is suffering in
lab; proving to be a challenge in class with her cell
phone and constant questioning authority of instructor;

she s the furthest behind 1o Iab.

Program mgr. Complamant had nun in with instructor; complainant
disrespectul; missed 30 hours in last class; ; only attended
30 minvtes so far in this class.
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8/10/2006  Student Ser.  Student alert and student conference alest filled out for

Program mgr. complainant; meeting with complainant, instructors, and
‘ .externship coordinator; discussed responsibilites of

complainant; her habit of being late and asking other
students for their notes so she can copy down important
information caused disruption in class and reason for
confrontation; trying 1o help complainant; she was tw
come in eadyon Tuesdays & Thursdays; only
completed 3 of 10 procedures; much work to do.

According to the complainant’s student file, on August 10, 2006, the program manager, the
externship coordinator, and the complainant’s instructor held a student conference with the
complainant to discuss her artendance, tardiness, classroom distuptions, attitude and her
unsatisfactory lab skill progress. Institute staff pasticipating in this meeting agreed for the
complairtant to corre in on Tuesdays or Thursdays for one hour prior to class to work on skills.
Then beginning on September 4, 2006, the complainant was to come o a review lab on
Tuesdays and Thursdass fora minjmum of two hours to work on instrument idenufication and
other skills. ‘The complainant refused to sign the student conference summary.

Following are the entries from the complainant’s daily conract log documenting her progress in
the surgical technologist program from August 14, 2006, through August 28, 2006,

Date

8/14/2006

8/18/2006
8/22/2006

8/22/2006

Information Informarion Provided
Provided By .

Student Ser.  Complainant upset because she had talleed to instructor
about pestpening taking test tll Monday (she was not
readyfor test on Friday), instructor made her leave class;
when she tried to take test on Monday, it was delayed ull
Tuesday (due to lecture).

Student Ser.  Complainant received attendance waming letter (13.30%).
Student Ser.  Complainant taking son to airpott.

Program mgr. Complainant struggling with attendance;
switching to 39 session proven more ditficuly; complainant
does not want to get to table to scrub, tells instructor
she is good on the present case and would like to go to
next case, but she is not ready; comtimae to try to work

wath her. e e et e e e e e
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8/28/2Q06

Program mer. The complainam’s attendance is affecting her grades; she
failed the latest test; if course is failed not have a course
again for 11 mounths; she is 13% overall but has missed
57% of course. Instructor stated complainan: angry she
set up her case and was not able to do it because he was

- tled up with another student. Complainant was rude and
unprofessional in front of the class.

The complainant’s student [fe indicated another student conference was held on August 28,
2006, to discuss the complainant’s preparation for lab reviews. As a result of the August 28
conference the comphinant was scheduled to attend review lab sessions on Tuesdays and
Thursdays begmnmg Seprember 5, 2006, for two hours each.

Following are the entries from the complainant’s daily contact log documenting her progress in
the sureical technelogist program from Cetober 5, 2006, through November 29, 2006,

Date

10/5/2006

10/11/2006

10/17/2006

10/19/2006

10/19/2006

10/26/2006

11/7/2006

Information Tnformation Provided
Provided By

Extern. Coor Complainant did not show up for review or call.
Program mgr. Complainant did not show up for review yesterday:

Program mgr. Complainant ar exrern meeting, but she did not stay to
worls on any of her skilis.

Program mgr. Complainant did not come 10 review and did not call; it
has been 3 weeks since complainant was in review.

Extern Coor Complaimant did not show up for review lab; she left
message she was there earlier and could not find anyone;
coordinator noted she was in the lab from 11:00 a.m. to
4:30 p.m. and did not see complamant.

Program mgr. Complainant showed up for review lab at the tme it was
being closed down yesterday; therefore, they were not
able to do any cases; complainant did not show up for
review or call today.

Student Ser.  Complainant not in today.
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11/8/2006  Swdeni Ser  Complamant not in; daughter had tonsils out.
11/9/2006  Sradert Ser. Complainart sent home for being out of dress code.
11/28/2006 S Ser, Conplanast ot in; chil sice

11/29/2006  Student Ser.  Complainant late; had to give child
' medication at 3:40 p.am.

According to information provided by the Institute, all students must complete an Externskip
Final Clearance Checklist {Checklist) before beginning the extemnship. The Checllist outlined
the 11 benchmarks and 80 slills each student must perform. The compiainant was unable to
successfulty complere the Checklist, and as 2 result she was placed in review status on
December 6, 2006, to receive assistance with achieving the level of skill necessary to participate
in the externship, The complainant’s student file contained a Review Status Letter of
Understanding stating the complainant was scheduled 1o attend review sessions for a minimum
of two hours each session on Tuesdays and Thursdays from December 4, 2006 through
January 6, 2007. 'The program manager and the director of education signed this form. The
complainant did not sign this form : '

Following are the entries from the complainant’s daily contact log documenting her progress in
the surgical technolegist program from December 12, 2006, through January 5, 2007.

Date Information Information Provided
Brovided By '

12/12/2006  Program mgr. Complainant’s 2+ day of official review status and she did
not come to review; complainant suppose to come in and

work on her skills.

12/15/2006 Program mgr. Complainant did not come in for review and did not cally
she did call in later and said her mom was in the hospital.

1/3/2007  Extern Coor Complainant did not show up for review or call on
1/2/97. ’

1/4/2007  Director Spole to complainant; she told director she was unaware
" (Interim} terms of letter; she said she often came in o do review &

110 one was available to her; told complainant she would

check on stwation; new specific times will be set up with

e e e FEGQUArEMENTS;if-she misses. review: could be terminated. ..
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1/6/2067  Exern Coor Complainant was called on 1/4/07 and scheduled to meet
on 1/8/07 to sign review status letier of understanding,
. She was told specific dates 1o work in the review lab,

According to the Institute, the complainant indicated she did not understand the terms of her
review status. As a result, on January 8, 2007, the complainant signed a new Review Status
Letter of Understanding that specifically outlined the dates, times, and required cutcomes of
the complamant’s review sessions: (1) the complainant would report to review lab every
Tuesday and Thursday, beginning January 9, 2007 and ending February 8, 2007; (2) the
complainant would wozk in the Jab for four hours each Tuesday and Thursday from 11:00 a.m.
- 3:.00 p.m; (3) the complainant must complete 22 blank spots on the card including five
procedures, the final foundation skills, and emergency final; and (4) an attendance record must
be complered at the end of each session. The complainant, the program manager, and the
director of education all signed-the letter of understanding. The letter of understanding
specifically stated that being on “review status” was the complainant’s last chance to brang her
sllls to an acceptable level of performarce to qualify her for an externship, and that if she did
ot accomplish these goals, she could be terminated from the program.

Following are the entries from the complaj.nant’s daily contact log documenting her progress in
the surgical technologist program from January 9, 2007, through March 26, 2007.

Date Informarion Information Provided
Provided By

1/9/2007  Program mgr. Complainant came to review session; she was close to
eing finished on time but had numerous contamination
issues; will have to take her back o basics & start over on

sldlls,

1/11/2007  Extern Coor Complainant came to review session; worked on scrub,

gown, and glove and did open gall bladder; complainant
struzgled in several areas.

1/16/2007  Extern Coor Complainant late to review lab due 1o ice, and she was

unable to stay all day because her mother was being
released from hospital.
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1/ 18/ 2007  Extern Coor Complainant 40 minutes late to review; set up for open

172372007

1/31/07

2/1/2007
3/5/2007
3/6/2007
3/20/2007

3/23/2007

3/26/2007

Extern Coor

- Program mgr.

Extern Coor

Extern Coor

Fxtern Coor

Extern Coor

Tnstitute

Officials

Tnstitute

gall bladder; technique better, however she was very slow
getting instruments and was searching a lot for
mstruments; she was still having difficulty-with basic
instrumerrs,

Cbmplamam 46 minutes late Tor review lab,

Complamant 20 minutes late to review on 1/30/07, .
walked through D&C prerl:ywcll had difficulties with -
bowel resectior; 1 or 2 more times and she is ready to
move to. TAH.

Complainant having car troubles; excused complainant
from review; she will make up on 2/7/07.

Complainant’s review status will expire on 3/8/2007; she
has not progressed as much as hoped; complainant
dedicared through 2/8/07, but not since then.

Worked with complainant doing TAH; she started out
slow & messy; opened suture packs and tossed them on
table; had trouble tetaining her skills,

Complainant didn’t show up for review; 20¢ review
conrract ended on 3/8/07; but coordinator still working
with her when she comes in.

Complainant met with DOE, exteinship coordinator and
other officlals regarding review status. Complainant
violated review terms by not attending proscribed review
times; review status extended twice and she must be
terminated; complainant became very hostile and alleged

officials lying; complainant threatened legal action; told to
leave building,

Complaimant terminated from program.

During an August 1, 2007 interview, QCR. informed the complainant and her attorney the
Tnstitute’s reason for the complainant’s expulsion from the Tnstivute was that the

- complainantfailed-toreach-the-approprate-skill level-due-te her-continued-poorattendancer — - - e -
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The complainant stated she tried to get help, but the instructors found excu-ses aot to help
her. The complainant provided the names of several African- American studerns she said

- would testify on her behall. Only one of those students agreed o provide information to
OCR. ,

The complainant’s withess (an African- Ametican student now in an externship) was in1 the.
surgical technology program and had at least three classes with the complainant. She said
the complainant consistently missed class on Mondays, On Mondays, the instructors gave

their assignments for tests on Friday. Because the complainant was not in class on Mondays, -

the teacher would have to back track to help the complainant catch up, and other students
the class would have 1o givethe cornplainant their notes. According to the complainant’s
wirness, Tuesdays, Wednesdays, and Thursdays were lab days, and each student had 1o set up
for labs. Ii took the complainant much longer to set up than other students, because she
had not been in class. Further, it took the complainant more time to break down her lab
because she went to the rest room at bad times, or she spoke on her cell phone. This caused
lab delays (there were only four stations), and tkat cansed other students in the class to get
angry because they could not set up their station while waiting on the complainant.
According to the complainant’s withess, classmates were supposed to help each other, but
the complainant expected others to help her more than other students.

According to the complainant’s witness, the Institute’s staff scheduled cne-on-one review
sessions o help the complainant, but the complainant often did not show up. The
complainant's witness stated she did not think the complainant’s expulsion was

discriminatory, she feels the complainant was expelled because she did not take the classes
sericusly, '

During interviews with OCR, the exteraship coordinator identified four students (all African-
American) who were not placed in externships during the 2006-07 academic year at the time
they comgpleted their classtroom experience. OCR reviewed the student files of these four
students 1 determine I the Institute worked with the students to attain adequate skill levels,
and whether the students were evenmally placed in an externship. Based on these records, all
four of the students were placed on review status for at least 30 days to work on lab skills
before proceeding to an externship. For two of these studernts, the Institute developed a
specific plan, similar to the complainant’s, requiring them to attend review labs to work on
specific skills and procedures umil they demonstrated adequare skill levels, All four of these
students have now been placed in externships.
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Surpical Internship/Externship

The complainant alleged the Institute treated her differently than similarly siwuated white
students by inappropriasely placing her in a dental rather than a surgical exvernship. According
1o the complainant, several African- American students were placed in a dental clinic for their
externship rather than a surgical facility. During an August 1, 2007 interview, the complainant
clarified that she had not been placed m a dental clinic for an externship, but provided the

names of two black studenrs she alleged were placed in a denral externship rather than surgical
externships.

OCR reviewed the externship placement of the two African- Ametican students identified by
the complainant. Institute records showed the first African- American student idenufied by the
complainant did his externships at Providence Medical Center, Trunman Medical Center, and St.
Luke’s Hospital: OCR attempted to contact this student by telephone, but the student did not
return OCR’s calls, The second African- American student did her externship at Providence
Medical Cemter and Olathe Medical Center. OCR was able to locate and interview the second
student identified by the complainant, and she venfied she did her externships at Providence
Medical Cemer and Olathe Medial Center, not at a dental clinic.

In an interviews with OCR staff, the externship coordinator was asked if any surgical
technologist students were placed in dental programs. The externship coordinator stated
surgical technologist students are never placed in dental programs.

OCR reviewed information provided by the Institute for all studemms in the surgical rechnologist
program who were placed in an externship duting the 2005-06 and 2006-07 academic years.
The Institute provided information idenufying 2 total of 110 students in the surgical
technologist program who were placed in externships during the 2005-06 and 2006-07
academic years. Of the 110 students, 68 were white, 36 were African- American, and six were
considered other (Fispanic, multi-ethnic background, ctc). The information reviewed by OCR
confirmed that none of these students were placed in dental facilities for externships. Rather,
107 of the 110 students were placed in medical centers, hospitals, or surgery centers. Of the
rermaining three students, one white student was placed at Western Missouri Mental Health
Center; one white student was placed at the Student Massage Therapy Clinic; and one African-
Armerican student was placed at the Kansas City Orthopedic Institute/Sports Medicine Center.

Fumiliation Tn Class

The complainant alleged she was treated differently than similarly situated white students by
being humiliated in front of the class when the externship coordinator gave her a handour
regarding how to deal with people. The complainant alleged the instructor handed her the

--article in front-of the class - In-a telephone conversation-with-OCR staff, the-complainant. .. - e
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stated the externship coordinator gave the handout to all students in the classraom, but told
the class the handout was for the complainant.

According to the Instinte the handout is entided, “How to Deal With People You Do Not
Understand.”. The handout was offered o students by the externship coordinator. In
preparing students for an externship, the externship coordinator tried to prepare students to
tunction cffectively in the workplace, which included developing 2!l skills necessary to
successfully begin 2 new career and become a professional in their chosen field of study. In
an August 29, 2007 interview, the externship coordinator indicated there were a number of
handouts she found on the Internet and passed cut to students. She stated she puta
number of handouts, ncluding this particular handout, on the back table in the classroom
and rtold students to feel free to take.a copy. She indicated she did not specifically give the
handout to the complainant. The externship coordinator stated she provided such handours
to students because they would be dealing with difficult people in the workplace. The
handouts were provided to students to help students deal professionally with people.

Legal Analysis and Conclusion

The complainant alleped during her second year of the surgical technologist program, the
Insticure treated her differently than similarly situated white students by marking her late to
class but not counting white students late, by interfering with and preventing her from
completing her surgical labs, by mappropnately placing her in a derttal rather than 2 surgical
externship, and byhurru]iaung her in frone of the class by giving her handouts regarding
dealing with people.

As noted zbove, when OCR investigates allegations of different treatment on the basis of race,
OCR determines whether the recipient treated the complainant differently than similarly
sitaated students of another race. I OCR determines the recipient treated the complainant
differently than it treated simitarly situated students of another race, OCR examines whether
the recipient can idemtily a legitimate nondiscﬁminatory réason for the different treatment. If it
does, then OCR determines whether the recipient’s proffered reason is a pretext for
discrimination. To determine whether different treatment occurred in this case, OCR
determined whether the Institute treated the complainant (an African- American) differently
than similarly situated white studests with respect her allegations.

Pirst, the complainant alleged instructors treated her differently than similarly situated white
smdents by marking her late to class but not counting white students late. The available
evidence showed the complainant was marked late for numerous classes, and that the two
similaly situated white students identified by the complainant were also marked Jate for
numerous classes, One of the white studeruts identified by the complainant was marked Jate to

- class-more-often thanthe-complainant. - Further, the. complaimant-and-all-15 students-in the - o v o
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complainant’s classes during the 2005-06 and 2006-07 school years whe accunmilated tardiness
and absences that reached more than 10% of the scheduled class hours were placed on
attendance probation in accordance with the Institie’s attendance policy. ‘The available
evidence does not establish that any instructors at the Institute treated the cornplainant |

differently than white students by marking her late to class, but not marking white students late
to class. o . S

Second, the complainant alleged instructors treated her differently than similarly situated white.
students byimterfering with snd preventing her from completing her surgical labs. The
complainant contended she tried to get help to improve her skills, burt the instructors found
excuses not 1o help-her. The available evidence indicated instructors and administrators at the
Instirure made repeated efforts to assist the complainant in attaining acceptable skill levels, but
the complainant did not avail herself of the opportunities provided. The daily contact log from |
imstructors, staff and administrators showed numerous instances in ‘which the complainant did
not attend review Iabs. The log also documerted repeated aitempts on the part of instructors
and staff to notify the complainant that she was belind in labs; consistent awtempts by
instructors to work with the complainant on her skills; and more than one extension of the
complainant’s review status to give the complainant additional time 1o attain the necessary skill
level to proceed 1o ati externship. The complainant’s witness (an Afncar- Amnerican student in
the complainant’s classes} confirmed the cormplainant’s abserices and tardiness in class and
review sessions. Purther, the Institute placed four other African- American students on
externship review status during the 2006-07 academic year because they did not meer
acceptable skdll levels at the time they completed their classroom experience. The Institute
worked with all four swudents w enswe they developed the required skills and ultimately placed
all four of these students in externships. 'The complainant was the only student who did not
demonstrate the necessary skills to advance to an externship. The available evidence did not
establish the Institute interfered with or prevented the complainant from completing her
surgical labs or that the Institute treated the complainant differently than similarly situated
students because of race with regard to surgical labs.

Third, the complainant alleged the Institute treated her differenty than similarly sicuared white
students by inappropriately placing her in 2 dental rather than a surgical externship. The
complainant acknowledged she was not placed in a dental clinic for an externship, but that
other African- American studemnts were, The available evidence did ot establish that the
Institute placed any students in a dental clinic rather than a surgical facility for an extemnship.
During the 2005-06 and 2006-07 academiic years, there were a total of 110 studers in the
surgical vechnologist program who were placed in externships. Of the 110 students, 68 were
white, 36 were African- Arrerican, and six were considered other (Hispanic, multi-ethnic
background, erc). None of the 110 students, including the African- American students
identified by the complainant, were placed in dental facilities. There is no evidence that the

e o Institure placed.any.smudents.in dental clinics. racher than surgical facilities for externships,or.._ . .
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that the Tnstirute treated the complainant differently than similarly situated students because of
race with regard to placement in extemships.

Finally, the complainant alleged the externship coordinator treated her differently than -
similarly situated white students by humiliating her in front of the class when she was given a
handout regarding dealing with people. The complainant admitted the externship.
coordinator gave the handout to all students in the classroom, but said that the externship
coordinator stated the handout was for the complainant. The extetnship coordinator stated
she put a mumber of handouts on the back table in the classroom and did not specifically
give the handout to the complainant. The handouts were provided to stadents to help them
deal professionallywith difficult people. All students were provided with the same handout.
The available evidence did not establish the externship coordinator treated the complainant

differently than other students because of race, by distributing the handout to the class, or by
handing one to the complainant, :

OCR determined there is msufficient cvidence to support a finding that the Institute
discriminated against the complainant on the basis of race by treating her differently than
sirmiladly situated students by marking her late 1o class but not counting white students late,
by interfering with and preventing her from completing her surgical labs, by inapproprately
placing her in a dental rather than a surgical extemship, and by humiliating her in fromnt of
the class by giving her handouts regarding dealing with people. OCR s closing the race
discrimination allegations of this complaint effective the date of this lewer.

Issue: Sexual Harassment

Legal Standard.

The Title IX regulation at 34 CFR. § 106.31{z) prohibits discrimination on the basis of sex.
Sexual harassment of students can be a form of sex discriminarion prohibited by Title IX.
Sexual harassing conduct can include unwelcome sexual advances, requests for sexual favors,
and other verbal, nonverbal, or physical conduct of a sexual nature. A sexually hostile
environment can exist if conduct of a sexual nature is sufficiently severe, persistent, or
pervasive to limit a stdent’s ability to participate in or benefit from the education program
or creates a hostile or abusive educational environment. A schoo!l will be liable for sexual
harassment under Tile TX if the school has notice of the harassment and fails to take

appropriate steps 1o end the harassment, remedy its effects, and prevent further mcidents of
harassment.
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Findings of Fact

The complainant alleged she was subjected 1o sexval harassmerr, and the Institute failed to take
approptiate action to address the harassment after she reported it. The complainart stated that
one of her male instructors touched her inapproptiately and referred to her as “hon” and
“sweetheart” when they were.in the classroom alone. The cotnplainant stated the male
instriuctor harassed her from May 2005 when she entered the program until March 2007 when
" she was dismissed from the program. The complainant also alleged she was sexually harassed
beginning in June 2005 through the spring of 2006 when 2 female instructor approached the
complainant about dating the female mstructor’s son. The complainant informed OCR there

were 1o witnesses to any of the harassment. It occurred when she was alone with the
Instructors.

The complainant alleged she told her counselor, her psychology instructor, and the student
services coordinator about the sexual harassment The complamant stated her counselor i
no longer at the Tnstitute and the complainant did not know her last name. Institute officials
confirmed the Institate no longer employs the counselor, and indicated the Institute did not
know the counselor’s whereabouts or have contact information for her. OCR reviewed the
Institute’s daily contact log for the complainant, which contained numerous entries by the

counselor zbout the complainant. The entries by the counselor, however, pertained to
enrollment issues; there were no notes indicating the complainamt reported any incidents of
sexual harassmen‘c to the counselor,

According to the complamant she spoke to her psychology instructor about the sexual
harassment within six months of the time the harassment began. The complainant informed
OCR the psychology instructor told the complainant she should think abourt the consequences
before she reported her concerns about harassment to the school administration, but if the
situation became oo intolerable she could commplain at thar time.

The psychology instructor is no Jonger employed by the Instinute (he left in September 2006},
but he apreed to speak with OCR staff. The former psychology mstrucror recalled having a
conversation with the complainant in May or June 2006 abour the female instructor wanting
the complainant to date her son, He said the complainant believed the female instructor was
treating her unfairly because the complainant declined to date the female instructor’s son. The
former psychology mnstructor told the complainant if that was happening, she should report it
ta the director of education. He told the complainant if she was not satisfied with what the
director of education did, she should take the matter to the president. According to the former
psychology mstructor, the complainant did not say anything wo him about any inddents of
harassment by the male instructor.
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OCR staff asked the former psychology instructor if he told the complainant to think about
the consequences before she reported the sexual harassment to the administration. The
former psychology instructor said he told the complainant before she reported anything, she

needed to be able to back up what she was saying. He told the complainant not to make
false allegations. :

The former psycholooymstmctor indicated if a student catme to him alleging sexual
harassinent, he would send the student to the director of education. The former psychology
mstructor informed OCR the Instinute provided no formal sexval harasstment training for
staff, but 1t was discussed during in-service training,

The complainant said she also informed the student services coordinator about being sexually

. harassed by the instructors. The complainant stated the student services coordinator told the

complainant she would note her complaint and check onit. According to the complainant, the

student services coordinator typed the information from the complamant into her computer.

~ 'The complainant informed OCR she was never told whether the student services coordinator
“investigated her complaint or took any action on her behalf. The complainant said she did not

lknow whether the Instirute had 2 sexual hazassment policy or grievance procedure. The

complainant believed incidents of sexual harassment were supposed to be reported to the
student services coordinator,

OCR staff spoke with the student services coordinator. She told OCR she had 2 number of
contacts with the complainant, but none raised allegations of sexual harassment. The student
services coordinator indicated she made daily notes on her computer of all contacts with
students. She agreed to provide her contact notes regarding the complainant from the 2006-07
school year. OCR reviewed the student services coordinaror’s conract log, but it did not show
any contacts in which the complainant reported she had been sexually harassed or that she
wanted to file a complaint regarding the sexual haressment.

OCR artempted to interview the male instructor and the fermale instructor who the complainant
alleged sexually harassed her. However, neither instructor is now employed by the Institnce.
OCR atternpted to contact the female nstructor at ker last known telephone numbers (one
number was disconnected) and the female instructor would not retum numerous messages left
by OCR. The male instrucror has left the Kansas City area and attempts to locate him through

the Tnstitute and the Internet were unsuccessful.

The Institute’s Student Complaint/ Grievance Procedure directed students to discuss the matter
with the instructor or program manager, then the director of education. If the matterwas not
resolved satsfactorily with the director of education, the student could submit it to the campus

president. If the matter involves an allegarion of discrimination, the sudent should conract the
catnpus_president
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Legal Analysis and Conclusion

The complainant alleged she was subjected to sexual harassmént, and the Institute fafled to take
appropriate action 1o address the harassment after she reported it

As noted zbove, a school will be liable for sexual harassment under Title T if the schocl has
niotice of the harassment and fails to take appropriate steps to end the harassment, remedy -
its effects, and prevent further incidents of harassment. To determine whether the Institute
has violated Title TX by failing to respond appropriately to sexual harassment, OCR must

first determine whether sexual harassment occurred and whether the Institute had notice of
i, '

The available evidence did not esteblish thar sexual harassment oceurred or, if it did, that the
Institute had notice sexual harassment had occurred, The complainant acknowledged there
were no witnésses to the alleged harassment. The male and female instructors accused of
harassing the complamant have left the Institute and OCR was unable to locate and interview
them. The complainant filed no written cotnplaitit or grievance with the Institure alleging
sexual harassment. The complainant identified three Institute employees to whom she said she
reported the harassment, but one of those, the counselor, cannot be located. The second of
them, the student services coordinator, denied the complainant reported any incidents of sexual
harassment o her. The third individual to whom the complainant said she reported sexual
harassmer, the former psychology instructor, denied the complainant reported to him that 2
male instructor sexually harassed her. The psychology instructor did recall the complainant
came 1o him with a concern that the female instructor was treating her unfairly because the
complainant would not date her son. The available evidence indicated the psychology
instructor did not believe the complainant was concerned that she was being sexually harassed,
but rather the complainant was concerned about unfair trearment by the female instructor in
the classroom and in labs. In fact, the psychology instructor directed the complainant to
contact the director of education with her concem and, if that did not resolve her situation, to
contact the campus president, which was the Instinate’s grievance process for a complaint that
did not involve any allegations of discrimination, including sexual harassment. Regardless, the
complainant did not contact either the director of education or the carnpus president with her

" concerms as recommended by the instructor. The daify contact log did not nclude any
information reflecting the complainant reported sexual harassment to her counselor, the
student services coordinator, the director of education, or the campus president. The available
evidence does not establish the complainant was sexually harassed by two instructors at the
Institute, or i she was, that the Institure had notice of the sexual harassment,

OCR has determined there is insufficient evidence to support a finding that the Institute
violated Title IX by subjecting the complainant to sexual harassment, and failing to take




Page 22 - Erin Cunningham, Campus President - 07072055

appropriate action to address the harassment after she reported it. Therefore, OCR is
closing this allegation effective the date of this leter.

Issue: Retaliation

Legal Standard

Title VI's implermenting regulation, ot 34 CF. R § 100. 7( ), prohibits recipients from

‘engaging in intimidating or retaliatory acts against any person for the purpose of interfering

with any right or priviege secured under the regulation, or because the person has made a
complaint or participated in any manner in an investigation or proceeding brought pursuant
to the regulation. The Title VI regulation prohibiting retaliation is mcorporated by
reference, into the Title IX regulation at 34 CER. § 10471

In analyzing retaliation claims, OCR first examines whether 1) the complainant has engaged
ina protected actvity, Z) the recipient knew about the complainant’s protected activity, 3)
the recipient took an ction adverse to the complainant contemporaneous with or
subsequent to the protected activity; and 4) there is evidence of 2 causal connection between
the protected activityand the adverse action. If these elements of a primm face case of
retaliation are established, OCR inquires whether the recipient had a legitimate, non-
retaliztory justification for its actions. OCR then evaluates any justification the recipient
asserts to determine whether it is a pretext for unlawiul retaliaticn.

Findings of Fact

'The complainant alleged the Institute retaliated against her for engaging in a protected activity
(reporting sexual harassment}. She alleged that because she reported the sexual harassment,
instructors marked her late 1o class, instructots interfered with and prevenrted her from
completing her surgical labs, and the Instimute eventually expelled her from the Institute.

.Accordmg to the complamam a male instructor touched her inzppropriately and referred to

her such as “hon” and “sweetheart” when they were in the classroom alone from May 2005
until March 2007, 'The complainant also alleged beginning in June 2005 and continuing

through the spring of 2006 2 female instructor repearedly 1pproached the complainant about
daring the instructor’s son.

The complainant alleged she told her counselor, her psychology instructor, and the student
services coordinator abour the sexual harassment, The complamant stated her counselor 15

" 1o longer at the Instinte and the complamant did not know her last name. Insutute officials

confirmed the Institute no longer employs the counselor, and indicated the Institute did not
_Ymow the counselor’s. whereabouts.cr have contact mforrnauon forher._ OCR reviewed the._
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Institute’s daily contact log for the complainant, which contained mumerous entries by the

~ counselor about the complainant. The entries by the counselor, however, pertained to

enrollment issues; there were no notes indicating the complainant reporl:ed any incidents of
sexual harasstment 1o the counselor.

According to the complainant, she spoke to her psychology instructor about the sexual -
harassrnent wAthin-six monchs of the time the harasstrert began. The former psychology
instructor recalled having a conversation with the complainant in My or June 2006 about the
female instructor wanting the comptainant o date herson. The complainant believed the -
female instructor was treating her unfaitly because she declined to date the female instructor’s
son. The former psychology instructor told the complainant if that was happening, she should
report it to the director of education. He told the complainant if she was not satisfied with
what the director of education did, she should wke the matter 1o the president. According w
the former psychology instructor, the complainant did not say anything w him about any
incidents of harassment by the male mstructor.

' The complainar stated she also informed the student services coordinator about being sexually

harassed by the instructors. The complainant stated tne student services coordinator told the
complainant she would note her complaint and check on it. According w the complainant, the
student services coordinator typed the information from the complainant into her computer.
OCR staff spoke with the student services coordinator. She told OCR she had a number of
contacts with the complainant, but none raising allegations of sexual harassment. The stadent
services coordinator indicated she made daily notes on her computer of all contacts with
students. OCR reviewed the smdent services coordinator’s contact log, but it did not show any
contacts in which the complainant reported she had been sexually harassed or that she wanted
to fie a complaimt regarding the sexval barassmetr.

Legal Analysis and Conclusion

As prekuslynoted OCR will first consider whether there is a primm fuce case of retaliation.

A prin facie case of retaliation can be made by showng:

L. the complainant engaged in a protected activity;
2. the Institute had knowledge of the complainant having engaged in the protected
© acuvity,
3. the Institute took adverse action against the complainant contemporaneouslymth
ar subsequent to the complainant’s participation in the protected activity; and
4. thete is an inferable causal relationship between the adverse action and the

protected activity.




—
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1f a prinm facie case of retaliation exists, OCR egamines whether the Institute can articulate a
legitimate, nondiscriminatory reason for the action taken against the complamant. I it does,
OCR determines whether the proffered legitimate nondiscriminatory reason is a pretext for

* reraliation.

To determine whether the Institute retalizied against the complainant, OCR applied the -
retaliation analysis outlined above. OCR first determined whether the complainant participated
i a protected activity. Participation in a protected activity occurs when an individual makes a
complain, testifies, assists, ot participates in any manner in an investigation, proceeding or
hearing concucted under a law OCR enforces. An individual also engages in a protected
actmty by opposing anyact ot policy believed w be unlawful under 2 law OCR enforces.

The available evidence did not establish the corplainant’s participation in a protected activity,
the first element of a prirm facie case of reraliation. The complainant did not make a complainr,
testify, assist, or participate in any manner in an investigation, proceeding or hearing conducted
under a law OCR enforces. Rather, the complainant claimed she opposed acts of sexual
harassment by repozting the alleged sexval harassment to her counselor, former psychology -
instructor, and the student services coordinator. The counselor, as noted above, cannot be
located. The student services coordinator denied the complainant reported any incidents of
sexual harassment to her. ‘The {ormer psychology instructor denied the complainant reported
to him thet a male instmictor sexually harassed her. The psychologymstructor did recall the
complainant came to him with a concemn that the female nstructor was treating her unfairly
because the complainant would not date herson, The available evidence indicated the
psychology nstructor did not believe the complainant was concerned that she was being
sexually harassed, but rather the complainant was concerned about unfair treatment by the .
fernale instructor in the classroom and in labs. The psychology instructor directed the
complainair to contact the director of education with her concern and, if that did not resolve
her situation, to contact the campus president, which was the Institute’s grievance process for a
complaint thar did not involve any allegations of discrimination, including sexual harassment.
The complainant did not report the alleged sexual harassment to either the direcior of
education or the campus president. The daily contact log did not include any information
indicating the complamant reported sexual harassment to her counsclor, the student services
coordinator, the director of education, or the campus president. The available evidence did not

establish the complainant engaged in 2 protected activity by reporting sexual harassment to the
Institute.

Because the evidence did not establish the complainant participated in 2 protected activity,
- OCR determined there 1s insufficient evidence to support a finding that the Instrute retaliated

against the complainant for engaging in a protected acuvity. Thetrefore, CCR is closing tl'u.s
allegation effective the date of this letter.
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Other Concerns

Prompt and Equitable Grievance Procedures

Legal Standard

Section 106.8(b) of regulation implementing Title 1X requires that recipients adopt and

- publish 2 grievance procedure for the prompt and equitable resolution of complaints alleging
any action prohibited by the regulation. In determining whether a reciplent’s grievance
procedures meet the prompt and equitable requirerment under 34 CFR § 106.8(b), OCR will
" look at whether the recipient has mcluded elements such as () notice o students and
employees of the procedures and where to filea complaint; {2) mechanisms for a thorough
and chjective investigation of complaints including an opportunity for complainants to
present evidence; (3) designaied timeframes for the investigation and reschition of

complaints; (4) notice to complainants of the disposmon of complaints; and (5) the right to
appeal the findings.

Title IX does not require a school 1o provide 2 separate grievance procedure solely
anplicable to sexual harassment complaints. Rather, Title IX permits the use of & student
grievance procedure not designed specifically for Title IX grievances to resolve sex
diserimination complaints, including complaints of sexual harassment, as long as the
procedures provide rotice of their applicability to complaints of sex discrimination and
“provide prompt and equitable resolution of complaints.

Findings of Fact

The Institute provided its complaint and grievance procedure. The Instirute does not have a
separare sexual harassment policy. ‘

The Institute’s comphint/ grievance procecdure is found in the Student Catalog and states:

Student Complaint/ Grievance Procedure

Studert gricunces velating to Schodl matters should furst be discussed with the
inditichual Irstructor aridy'or Program Mensager and then the Direcor of E ducation. If the
grieutnce is ot veoled satisfactorily with the Divector of E ducation, it e then be subrritted to
the Carmpus Praident of High- Tech Istitute, «whose decision is corsidered fmal in all mtters
pertaining o the Sdkod.

For any grievnes velating to Secion 504 o the Rebabilitation Aa of 1973
(probubiting disanration o the basis of disabiliny), Tirle IX of the E dhuation A nendyrents
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. f 1972 (orabibiting discrirmination o the busis of sex) ar the Age Discrimination Act of
1975, the Campss Presidert who is the Section 504 Coordinator should be contacted,

The student mzy expect a grieune to be addressed and/ or resold in.a tively
rrevmer, within fup wedks fromibe time the grievnce is issued at each levd. Contact the
Curpus Presiders at (816) 4444300,

If the complaint carmox: be vesolved after exhansting the Schodl’s grievince proceciire,
the stuclert ey file & complaint with the Missourt Coorclirating Board for Higher E dhusation,

Schodls awvediied by the A credditing Comrassion of Caveer Schodls and Colleges of

- Tewwlogy messt hae a procachere and operational plan for harulling student cormplaingts. If a
student doas nat fed gt the Schodl has adequately addvessed a aomplant or averm, the .
studert. ey corsider coractivg the A corediting Cormmission. A Il complairas considered by the
comprisstors rraist be inwritten form, with permission framithe complainant for the Conmission
to forwnd a apry of the corplazrt to the Sdbodl for & resparse. The complatrurt <l be kept
irgormed as to thestatus o the complaint a5 well as the fortl vesdlaiion by the Cormrrission.
Pleuse diret all inguiries tor A covedlitivg Commiission of Career Schools and Colleges of
Techrwlogy, 2101 Wikon Bhel, Ste302, Arlmgion, VA 22201, 703-247-4212,

A wpy o the Conrprission’s Corrplaire Formis aulable at the Sdhod and iy be
obtined by contating the Divecior of E duction

OCR has carefully reviewed the Institute’s grievance procedure in the student catalog, The
procedure is confusing regarding where and how to file 2 complaint. Students are directed
to discuss their cotnphint/ grievance with their instructor and or the program manager, and
then the director of educations. The grievance can then be submitted to the campus
president. If the complaint mnvolves disability discimination, sex discriiminanion, or age
discrimination, the president should be contacted. The procedure does not indicate whether
students alleging discrimination must first discuss their concern with an instructor or
program manager before contacting the president, or give guidance on how the president
should be contacted or the grievance presented to the president. The procedure also does

not specify whether it is applicable to complaints of discrimination on the basis of race,
color, or naticnal origin.

The grievance procedure does not provide a mechanism for a thorough and objective
mvestigation of complaints including an opportunity Tor complamants to present evidence.
The procedure provides no guldehnes for conducting 2n investigation including the scope of
the investigation, idemificarion of witnesses, confidentiality, documentation, or an
ooportunity for the complainant to present evidence.

The grievance procedure does not designate timeframes for the investigation and resolution
of complaints at each stage of the process. It merely states a student may expect a grievance
t0 be addressed/and or resolved in a timely manner, within two weeks from the time the

o e grievance Is issued ateach level
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The grievance procedure does not require notice to complainants of the dlsposmon of
complaints.

The grievance procedure does not pravide a right to appeal the findings. If students are 1o
malse their grievance alleging discrimination directlyto the president, then there is no appeal
provided at the Instinte for them because the procedure states the president’s decision is
final, Although the procedure provides for appeals to the Missouri Coordinating Board of
Higher Education and the Accrediting Commussion of Career Schools and Colleges of
Technology, OCR questions the authority of those two organizations to investigate and
resolve sexual harassment complaints pursuant to federal law.

Legal Analysis and Conclusion

As noted above, the regulation implementing Title IX at § 106.8(b} requires that recipients
adopt and publish a gnevance procedure for the prompt and equitable resolution of
complaints alleging any action prohibited by the regulation. In determining whether the
Institate’s Title IX grievance procedures meet the prompt and equitable requirement under
34 CER § 106.8(b), OCR considered whether the Institute has included elements such as
(1) notice to students and employees of the procedures and where to file a complaint; (2)
mechanisms for 2 thorough and objective investigation of complaints including an
opportunity for complainants to present evidence; (3) designated timeframes for the
investigation and resolution of complaints; (4) notice to complainants of disposition of

complaints; and {5} the right to appeal the findings.

OCR has determined that the College’s current policies and procedures applicable to
complaints of discrimination under Title TX do not provide prompt and equitable resolution
for complaints. The notice to students of where and how wo file a complaint is confusing,
There is no provision for a thorough and objective investigation of complaints including an
opportunity for cornphmants to present evidence. The procedure pravides no guidelines for
conducting the i mvestlgauou including the scope of the investigation, identification of
witnesses, confidentiality, documentation, or an opportunity for the complainant to present
evidence, 'The grievance procedure does not designate timefrares for the investigation and
resolution of complaints at each stage of the process. The grievance procedure does not

provide notice to complainants of the disposition of complaints, or an appropriate appeal
process.

Based on the above, OCR has determined the Institute has failed o provide grievance
procedures for the prompt and equitable resolution of Title IX complaints and is in violation
of the regulation implementing Title IX at 34 CFR. § 106.8(b).
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Non-Discrimination Policy and Title I Policy

Legal Standard

o Under the Section 504 regulation at 34 CF.R. § 104.7(a)}, a recipient that employs 15

. or more persons must designate zt least one person to coordinate its efforts to
comply with the Section 504 regulation. In addition, the Section 504 regulation at 34
CFR. § 104.8(b) states if a recipicnt publishes or uses recruttment materials or
publications containing general information that it makes available to participants,
beneficiaries, applicants, or emmployees, it must include in those materials or
publications 2 statement of the policy of nondiscrimination on the basis of disability.
The Section 504 regulation at 34 CF.R. § 104.8(2) also requires a recipient to identify
the individual designated to coordinate its efforts to complywith Section 504 in its
notice of nondiscrimination,

+ The regulation implementing Title IX at 34 CE.R. § 106.8(a) requires recipients to
notify s students and emplayees of the name, office address, and telephone number
of the individual responsible to coordinate its efforts to comply with Title IX.

¢ The regulation implementing the Age Act at 34 CF.R. § 110.25(a} requires recipients
1o identifly for their beneficiaries the individual responsible for coordinating their
efforts to comply with the Age Act by name or title, address, and telephone number.

Findings of Fact
The Institute has a nondiscrimination policy in its catalog which states:

Higly Tech Irstitute offers equial qz:porlwmef wtthout distincion or discrintination becase of
e, color, sex, weigion, age, viational origin, phypical or rental handicap, or Vietram Eva
Veteran status, i ary of s aoadervic prograns or actriies, or tnany grzis erplomert
me?flCES.

The Institute’s student application does not contain any notice of nondiscrimination.
Legal Analysis and Conclusion

QOCR has carefully reviewed the Instmte’s Notice of Nondiscrimination. The Institute has a
Notice of Nondiscrimination in the student catalog, but it does not identify a Title IX
coordinator, a Section 504 coordimator or an Age Act coordinator. The Institute’s
application does not have a Notice of Nondiscriminarion at all. By faling to have a notice




N
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of nondiscrimination in approprate publications and failing to designate and identify
coordinztors for Tide IX, Section 504, and the Age Act respectively in s Notice of -
Nondiscrimination, the Institute is in violation of the Section 504 regulation at 34 CER. § §
1047(a), 104.8(a) and (b), 34 CER. § 106.8(2), and 34 CER.§ 110.25(3).

Notice Accessible Services, Activities, and Pacilities

Legal Standard

The Section 504 regulation at 34 CE.R. § 104.22(f) states that a recipient shall adopt and
implement procedures to ensure that interested persons, including persons with impaired
vision or hearing can obtain information as to the existence and location of services,
activities, and facilities that are accessible to and usable by handicapped persons. -

Findings of Fact

OCR reviewed the Institute’s catalog and application for admission. Those documents do
not include a notice to ensure interested perscns can obtain information as to the existence

and location of services, activities, and facilities that are accessible to and usable by
handicapped persos. '

Legal Analysis and Conclusion

The Institute has not ensured that all interested persons, including applicants, can obtain
information regarding the existence and location of services, activities, and facilities that are
accessible to and usable by handicapped persons in either its student catalog or its

application for admission. The Institute is not in compliance with the Section 504 regulation
ar 34 CER. § 104.228).

During telephone conversations with OCR, the Instivute expressed a desire to enter into a
Resohution Agreement that would resolve the compliance concerns OCR has identified
above. On November 6, 2007, the Institute voluntarily submitted the enclosed Resolution
Agreement which, once ineplemented, will resolve the identified compliance issues.
Consequently, OCR considers this complaint resolved as of the date of this letter. OCR will
monitor the Institute’s implementation of the Resolution Agreement. Failure to satisfy the

terms of the Resolution Agreement will result in further action by OCR.
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OCR is committed to prompt and effective service. If you have any questions, you may
contact Parricia Boyd, Equal Opportunity Specialist, at (816) 268-0554, or (877) 521-2172
(telecommunications device for, the deaf), or byemail at Patricia Boyd@ed gov,

Sincerely,

ﬁﬂ- /' '

Alan D, Hughes
Supetvisory Attomey

Enclosure

cc: Diane Gilmore, Vice-President,
High Tech




RESCLUTION AGREEMENT
High-Tech Institute
07072055

The High-Tech Insttute (Instituce), Kansas City, Missouri, submits this Resolution
Agreement (Agteement) to the U.S. Department of Education, Office for Civil Righes
{OCR), to resclve this complaint. This complaint is resolved pursuant to Section 504 of the
. Rehabilitation Act 0f 1973 (Section 504), 29 United States Code (US.C) § 794, and its
implementing regulation, 34 Code of Federal Regulations (C.F.R.) Part 104; Title II of the
Ameticans with Disabilities Act of 1990 (Titke IT), 42 U.S.C. § 12131, and its implementing
regulaton, 28 C.F.R. Part 35; Tide [X of the Education Amendmcnts of 1972 (Tide IX), 20
U.S.C. § 1681, and its implementing regulation, 34 C.ILR. Part 106; and the Age

Discrimination Act of 1975 (Age Act), 42 US.C. § 6101, and its implementing regulation, 34
C.ER. Part 110..

This Agreement addresscs the Institute’s responsibility to develop and implement an |
approptiate grevance procedure that is applicable to complaints of discrimination on the
basis of sex, including complaints of sexual harassment. The Agfeement contains :
provisions that address the Institute’s obligation to inform persons about their protection

against discrimination on the bases of sex, race, colot, national origin, age, and disability; to

designate individuals to coordinate the Institute’s civil rights cornpliance efforts; and to

publish its notice of nondiscrimination as required by the regulations implementing Section

504, Tide IL, Title TX, and the Age Act. The Agreement also contains provisions that

address the Institute’s obligation to adept and implement prbccdures to ensute that -

interested persons can obtain information as to the existence and location of services,

activities, and facilities that are accessible to and usable by handicapped petsons as tequired .

by the regalations implementing the Secton 504 regulation at 34 CER. § 104.22(f). By

entering into this Agteement, the Institute does not concede that it is now or has been ot of

complidnce with ot in viclation of the herein mentioned laws, rules and regulations.

Specifically, the Institute agrccs to take the following actions:

1. By June 2, 2008, the Institute will develop and adopr a policy prohibiting sexual
harassment and a grievance procedure for complaints of discrimination on the
basis of sex, including complaints of sexual hatassment. The Insdtute may
consutt with OCR for technical assistance in developing its policy and grievance
procedure. The Insticute will designate an individual to investigate complaints
invalving disctimination on the basis of sex, including complaints of sexual
harassment. The grievance procedure must also include the following:

a A staternent that the grievance procedute is apphcaﬁle to complaints’
alleging discrimination on the basis of sex, including allegations of sexual

harassments -
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Notice to students of the process for filing a grievance, including who to
contact and how to initiate a grievance. The grievance procedure will not
require students alleging hatassment to confront their alleged harasser in
any manner ot for any reason prior to initiating a formal grievance;

A requirement that all complaints will be promptly and thoroughly

mvesttgatcd (including an opportunity for the grievant to provide
evidence) and decided within reasonable designated time frames at each
stage of the grievance process,

Provisions for maintaining the confidentiality of the person who files a
complamt

Notice to the grievant of the disposition of the grievance at each stage of
the process; . .

A fair and equitable appeal process;

Notice that retaliation against a person who files a complaint of

- discrimination, including sexual harassmen, ot pessons who partlmpate in

related proceedmgs is prohiblted and

Assurance that if sexual harassment is established, appropriate cottective
and remedial acu’om will be taken.

2. By June 2, 2008 the Institute will submit to OCR a copy of its sexually
harassment policy and grievance procedure applicable to complaints of
discrimination on the basis of sex, including complaints of sexual harassment.

3. By August 1, 2008 the Institute will disserninate its sexval hatassment policy an
Title X gievance procedute to all stadents and employees by:

&

Publishing the sexual harassmeat policy and grievance procedure in the
catzlog, and student and employee handbooks; and

Posting the sexual harassment policy and grievance procecure in
prominent locations atits facility.

4. By August 1, 2008 the Instiroté will submit to OCR a copy of ke catalog, 2nd
student and employee handbeoks that contain its sexual hatassment policy and
grievance procedure. The Institute will alsc submit to OCR photographs and -

descriptions of the location the sexual harassment policy and grievance procedure

A,

aLc

-prominently-displayed-at-the-Tastitutes
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10.

Dizne Gilmore ' _ Date
Vice-President

: 'Aﬂ\ N
) ) ;

As such documents ate published, but no later than August 31, 2008 the Institute
will publish its notice of nondisctimination, which includes the identity and
contact information for the individual(s) designated to coordinate the Institute’s
compliance with Section 504, Title IX, and the Age Act, in an easily visible
location in publications containing general information about the Insdtute,
including student and employee handbooks, announcements, bulletins, catalogs,
applicadon forms and other documents that it makes available to students,
parents, employees, and other interested persons. .

By December 31, 2008 the Institute will suibmit to OCR copies of publications
containing general information about the Institute, including stdent and
employee handbooks, announcements, bulletins, catalogs, application forms and
other documents chat it makies available to students, parents, employees, and
other interested persons, which contain the aotice of nondisctimination.

By September 1, 2008 the Instirute will provide fzaizﬁng for students and
employees regarding the Institute’s sexual harassment policy and grievance
procedute.

By September 5%, 2008 the Institute will submit to OCR documentation that -
evidences completion of Item 7 of this Agreement. Such documentation should
include the date(s)-of the training session(s), an outline on the content of the
training, the name and position title of the trainer(s), and a sign-in sheet
identifying the participants at the training session.

By October 3, 2008 the Institute will provide notice to interested pérsons of its

procedures regarding accessible services, actvities, and facilides as required by the -

Section 504 regulation at 34 C.E.R. § 104.22(f).

- By Qgtober 10, 2008 the Insttute wili provide OCR with written documentation

that item #9 has been corpleted,

High-Tech Institute




