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UNITED STATES DEPARTMENT OF EDUCATION
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TES OF

OFFICE FOR CIVIL RIGHTS - REGION VII

Jamaary 23, 2007

Dr. Caro] F. Ballantyne, President
Garden City Community College
801 Campus Drive

CGarden City, Kansas 67846-63333

Ref: OCR Docket #07062032
Dear Dr. Ballantyne:

On Januaty 30, 2006, the U.S. Depattment of Education (Department), Office for
Civil Rights (OCR), received a complaint alleging disctimination on the bases of sex
and retaliation by the Garden City Community College (College), (Garden City,
Kansas. Specifically, the complainant alleged:

1. the College’s track coach and an assistant track coach sexually hatrassed the
comaplainant from approximately Februaty 2005 to April 2005; and

2. in retaliation for reporting the sexual harassment, the track coach revoked the
complainant’s zthietic scholarship for the 2005-06 academic year.

After investigating both allegations, OCR has determined with regard to allegation 1,
the evidence suppotts OCR entering into a Resolution Agreement (Agreement) with
the College. With regard to allegation 2, OCR has determined the findings in'the
investigation do not support a conclusion that the College violated any of the laws
OCR eaforces. Our investigation and detetmination are explained in this letter.

OCR is responsible for enforcing:

» Title TX of the Education Amendments of 1972 (Title TX), 20 United States
Code (U.8.C) § 1681, and its implementing regulation, 34 Code of Federal
Regulations (C.F.R) Part 106. Title 1X prohibits discrimination on the basis

of sex in any education progtam of activity opetated by a recipient of Federal
financial assistance (FFA}.

e Title VI of the Civil Rights Act of 1964 (Title VT), 42 U.S.C. § 20004, and its
implementing regulation, 34 C.F.R. Part 100. The Title VI regulation at 34
C.E.R. § 100.7(¢) prohibits recipients of FFA from intimidating or reraliating
against individuals who engage in an activity protected under Title VI,
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inchading complaining of discrimination or harassment. The Title VI
regulation prohibiting retaliation is incorporated, by reference, into the
regulation implementing Title TX at 34 CF.R. § 106.71.

As a recipient of BFA from the Department, the College is subject to these laws.

In reaching a determination regarding the complaint allegations, OCR interviewed the
complainant on February 6,7, 13, and July 19, 2006. We also interviewed College
administrators and staff, reviewed and analyzed documents provided by the
complainant and the College.

Allegation 1- Sexual Harassment Incident

The complainant alleged the College’s track coach (Coach) and an assistant coach
(Assistant) sexually harassed her from approximately February 2005 to Aptil 2005.
The complainant further explained she does not believe the College followed any
type of formal grievance procedure in responding to her complaint of sexual
harassment. She stated she attempied to file an internal grievance regarding her
dissatisfaction with the College’s hzndling of her sexual harassment complaint by
wiiting letters to the recipient. The complainant stated she still has not received any
definite information regarding the investigation of her initial sexual harassment
complaint or the outcome of her internal grievance.

Legal Standard

Tifle TX aad its implementing regulation at 34 CF.R. § 106.31(a) states that “no
person shall, on the basis of sex, be excluded from patticipation in, be denied the
benefits of, or be subjected to discdmination under any academic, extracurticular, ...
ot other education prograim of activity....”

Sexual hatassment is 2 form of sex discrimination that includes unwelcome conduct
of a sexual nature. Sexual harassment can include unwelcome sexmal advances,
requests for sexual favors, and other verbal, nonverbal, or physical conduct ofa
sexual natute. Sexual harassment of a student can deny or limit, oa the basis of sex,
the student’s ability to patticipate in or to receive benefits, services, or opportunities
in the recipient’s education program. A student may be sexually harassed by a
recipient’s employee, another student ot a non-employee third party. The education
program or activity of a recipient includes all of the recipient’s operations.t
Additionally, the regulation implementing Tide TX at 34 C.ER. § 100.8(b) requires a
recipient to adopt and publish grievance procedutes that provide for the prompt and
equitable resolution of complaints alleging any action prohibited by Tide IX. Under

1 Revised OCR Sexual Barassment Guidance (January 2001), posted on the OCR website at
i/ fwww,ed poviabout/offices/list/ocr/docs/shguide html.
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34 C.ER. § 106.8(a), recipients are also required to designate at least one employee to
coordinate its efforts to comply with the Title IX regulations, including any
investigation of sex discrimination complaints, and to notify students and employees
of the name, office address and telephone number of the designated employee.

Furthermore, Title I¥ incotporates by refetence, the Title VI regulation at 34 C.IWR.
§ 100.6(b), which requires recipients to maintain sufficient records to enable the
Depattment to determine whether recipients have complied, or ate complying with,
the regulations.

OCR Findings

QCR’s investgaticn established the following:

o ‘The data submitted by the College demonstrated the College did not have a
published giievance procedure, which provided for the ptompt and equitable
resohition of complaints alleging actons prohibited by Title IX.

¢ The data submitted by the College also indicated the College had not
designated a Title IX coordinator and so there was no notification to students

and employees of the name, office address and telephone numbes of the
designated employee.

» The complainant alleged duting the Spting 2005 outdoor track season, the
Coach and the Assistant engaged in the following behaviors, which she
consideted sexual harassment:

1. the Coach told the complainant she had 4 nice body on several
occasions;

2. when the complainant told the Coach she worte underwear beneath her
“speed suit” because the suit was transparent, the Coach responded,
“That is why I gave it to you™;

3. onthe way to Houston, Texas, for a track meet, the bus stopped for
gas. The Coach touched each player on the shoulder as they exited the
bus. When the complainant exited, the Coach rubbed his crotch with
his hand, smiled and then touched the complainant on the face;

4. duting the meer in Houston, the Assistant called the corriplainant’s
room and asked if she had any lotion. The complainant took the lotion
to his room. The Assistant told the complainant that he had the room
to himself and she was welcome to come back later and sleep with him;
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5. at a meet in Wichita, Kansas, the Coach told the complainant to change

out of shosts to sweat pants because he did not want anybody locking
at “hig girl”

» The complainant stated in her interview with OCR that she first reported the
sexual harassment to the Ditector of Student Services Offices around middle
to late April 2005. TLater that same day, she also reported the sexual
harzssment to the Dean of Student Services. The Dean of Stadent Services
then told he to tepott her concerns to the Athletic Director. The Athletic
Ditector questioned het as to why she waited so long to complain about the
sexuzl harassment and then he told het to trepott it to the Human Resources
Director. The complainant stated she then sent 2 message to the Human
Resources Ditector and was subsequently contacted by her but the
complainant was not cettain of the date she had left this message for the
Human Resoutces Ditector. After the complainant met with the Hutman
Resougces Director, they went to the family ceisis center to meet with the
Farnily Crisis Counselot. 'The complainant stated ne one ever informed her of
any College grievance procedute regarding sexval harassment. While the
cotmplainant stated she was sent from one person to the next to repott the

sexual harassment, she acknowledged the sexual hatassment stopped after she
reported it to the College.

"The College’s Hurman Resources Ditector? stated in her interview with OCR
that she was responsible for investigating complaints of sexnal harassment that
involve employees of the College. She stated she first became awate of the
complainant’s sexual harassment allegation when the Athletic Director
brought it to her attention, on or around Friday, May 6, 2005. On May 11,
2005, the Human Resources Directot teceived a copy of 2 statement the
complainant provided to the Family Crisis Counselor. The Hurnan Resources
Director stated she used this as the basis for her investigation. She stated she
listened to the complainant’s concetns, and then tried to contact people on
campus. She interviewed female coaches and also tried to talk to members of
the track team. She stated it was difficult to contact these students because
she received the sexual harassment report at the end of the school year. Some
students wete at a national track meet and others were taking finals and
preparing for surmmer vacation.

2 The title of Human Resources Director refers to the individual whe had this position at the time the
College was notified of the sexual harassment complaint. Prior to the initiation of this investigation, the

Tiuman Resources Director, while still employed by the College, was no longer the Human Rescurces
Director.
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The Human Resources Divector stated she could not substantiate the remarks
and actions zlleged by the complainant but she did learn from some of the
coaches that the Coach and Assistant exhibited a pattern of making
inappropriate remarks when addtessing othet coaches and athletes. She
discussed het findings with you, as President of the College and disciplinary
action was taken against the Coach and Assistant.

The Human Resources Ditector was unable to provide OCR a copy of a
writen report regarding het investigation, There were no records of her
investigation other than some of her handwritren notes, which were not dated,
and did not identify the interviewee. Because they were handwritten, the
notes were difficult to decipher. While the Human Resources Director
acknowledged she was unable to Interview all potential witnesses, she could
not provide any documentation as to her attempted contacts nor was she able
to explain why these witnesses were not interviewed. The Human Resources
Ditecror alsa acknowledged she did not investigate the complainant’s
additional allegation the coach retaliated against her for complaining about
sexual harzssment by taking away her scholarship. The Human Resoutces
Director stated she-informed the complainant that she did not have authority
over scholarship issues.

e The College’s Family Crisis Counselor (who counseled the complainant)
informed QOCR the complainant did not appear io suffer any long term effects
from the alleged sexual harassment and did not seek any subsequent
counseling,

Analysis and Conclusion

Consistent with the legal standards outlined above, to suppozt 2 conclusion a
recipient disctiminated against 2 student by subjecting a student to, or permitting a
student to be subjected to, sexual harassment, the evidence obtained duting an
investigation must be sufficient to indicate 1) the student was subjected to harassing
conduct because of ber sex, and the harassment was sufficlently severe, pervasive or
persistent to cteate a hostile environment; 2) the recipient received actual or
constructive notice of the sexual harassment; and 3) the recipient failed to take
prompt action to end the sexval hatassment.

Based upon the complainant’s statement that there were 1o further incidents of
sexual harassment after she teported the harassment to the College and the fact that
the student is no longer attending the College, OCR finds the hostile environment
sexual harassment issue has been resolved.

OCR nest examined whether the recipient’s response to the reported sexual
harassment met the procedutal requirements under Title TX since Title I requires a
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teciplent to have a procedute in place for providing prompt and equitable sesolution
of a complaint of discrimination on the basis of sex, regardless of whether there is a
finding that the sexval harassment has occurred.? OCR finds the College could not
provide any documentation to demonstrate it had such a procedure in place. The
College also could not provide documentation to demonstrate that at least one
employee had been designated as the Titde IX coordinator and had notified students
and employees of the name, office address and telephone number of the designated
employee. Additionally, OCR finds the College could not provide sufficient
dacumentation for OCR to determine whethet the College had effectively
investigated the sexual harassment allegation.

The College entered into discussions regarding the areas of noncompliance identified
above. As a result of these discussions, the College agreed to take the remedial
actions set forth in the enclosed Agreement to bring the College into compliance.
OCR concludes that upon full implementation of the commitments set out in the
Agreement, the College will be in compliance with Title IX procedural requirements.
Therefore, OCR considers this compleint allegation resolved effective the date of this
letter. OCR will monitor the University’s implementation of the enclosed

Agreement. Failure to satisfy the terms of the Agreement will result in further action
by OCR.

Allegation 2 — Retaliatien Based on Reporting Sexual Harassment

The complainant also alleged the Coach revoked her athletic scholarship for the

2005-06 academic year in retaliation for her reports of sexual harassment to College
officials.

Lepal Standard

When OCR investigates a retaliation allegation, it uses a four part prima fasie analysis.
A prima fasie case of retaliation is established by showing that: (1) an individual
participated in a protected activity; (2) the recipient was aware of the protected
activity; (3) the tecipient took adverse action against the individual
contemnporaneously with or subsequent to the individual’s participation in the
protected activity; and (4) there was an inferable causal relationship between the
adverse action and the individual’s participation in the protected activity. Once OCR
has established a prizma facie case of retaliation, the recipient must erticulate a
legitimate, non-tetaliztory reason for its action. Then OCR analyzes the evidence to
determine whether the recipient’s proffeted reasons ave a pretext for retaliation.

} OCR’s Revised Sexual Harassment Guidance, January 2001, staies that recipients are required to have in
place, a grievance procedure providing for prompt and equitable resolution of complaints of discrimination
on the basis of sex. A recipient violates this provision, if it dees not have such a procedure in place,
regardless of whether sexual harassment has occurred.
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OCR Findings

o The complinant stated in her interview with OCR she was not certain when
she first reported the sexual harassment to the College. She thought it was
middle or late April 2005 when she made her repott. ‘The complainant also
stated the Coach informed her on May 2, 2005, that he was pulling her
scholarship because of “all the stuff she said.” The complainant stated she

interpreted this as a reference to her reporting his drinking and sexual
harassment

e The Coach stated in his interview with OCR. that the complainant’s track
performance was not good and she would not respond to his attempts to
coach her. Instead, she would tell him what she wanted to do and also
informed him that he was 2 bad coach. The Coach stated that despite the
complainant’s poot petformance on the track tears, he saw some potential in
her as a cross-country runner. e stated he spoke with the complainant in
eatly April 2005, about running ctoss country but the complainant told him
she did not want to do this. 'The Coach stated he informed the complainant
she was off the track team on May 2, 2005, Shortly after informing the
complainaat of his decision, he heard about the complainant’s allegation of
sexual harassment from the Athletic Director. The Coach stated he was not

aware of any sexual harassment allegation at the time he made his scholarship
decision.

e 'The Athletic Ditector stated in his interview with OCR that the first time the
complainant reported sexual harassment to him was in early May 2005. He
then told her to go see the Director of Human Resources. The Athletic
Director also stated that when the Coach became head track coach, the
Athletic Directot informed him that the track team lacked discipline, behaved
rudely and lacked respect. The Athletic Director stated he informed the
Coach to do whatever be could to instill discipline and accountability.

s The Human Resources Director stated in het interview that she first became

awage of the sexual harassment complaint on May G, 2005, when the Athledc
Ditectot teported it to her.

s The Family Crisis Counselor stated that her notes indicated the complainant
informed her she complained about the sexual harassment to the Director of
~Student Service-on May- 6, 2005,

e The Director of Student Services stated in his interview with OCR that the
complainant came to him in Aptil 2005, and complained about the Coach
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drinking at a track meet and the quality of his coaching, but she nevet
mentioned anything about sexual harassment,

o  The Dean of Student Services stated in her interview with OCR thar the
complainant dropped by het office in April 2005, and complained about the
Coach’s dinking. ‘The complainant did not mention anything about sexual
harasstnent.

Analysis and Conclusion

Using the legal standard fot tetaliation outlined above, OCR concludes the
complainant pasticipated in a protected activity by filing 2 sexual harassment
complaint with the College and an adverse action (denying the complainant a track
scholarship for the following academic year) did occur. However, there was
insufficient evidence to conclude that the complainant engaged in the protected
activity prior to the advetse action taken by the College. Both the complainant and
the College agree the adverse action occurted on May 2, 2005, when the Coach
informed her of his decision to not offer the complainant 2 track scholarship for the
following academic year. The complainant was not able to provide any documents ot
witnesses to support her allegation that the College retaliated against her after she
engaged in a protected activity. The complainant’s own witness, the Family Crisis
Counselot, stated that her notes indicated the complainant informed her she had
tepotted the sexual harassment to the College on May 6, 2005, The information
provided by the Human Rescurces Director also indicated the complainant reported
the sexual harassment on May 6, 2005. Since the evidence indicated the complainant
did not participate in the protected activity prior to the College’s adverse action, OCR
finds that a prima faciz case of retaliaion does not exist. Consequently, OCR is closing
allegztion 2 effective the date of this letter.

As noted eatlier in this letter, on {dzate), the College entered into
an Agreement to zddress Title IX concerns. The enclosed Agreement, when fully
performed, will resolve the Title IX issucs raised duting the investigation of
complaint allegation 1. OCR is accepting the Agreement and will monitot the
College’s implementation of the Agreement. When OCR concludes that the College
has fully implemented the terms of the Agreement, we will close the complaint. if
the College fails 10 adhete to its commitment, OCR may resume compliance activity
telative to our procedural requirement concerns.

This determination letter is not intended, nor should it be construed, to cover any
issues that may exist tegaiding cofripliafice with the regulations implernenting "Title TX
that are not specifically discussed hertein.
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If you have any questions regarding this letter, please contact Michael Tiffany, Equal
Opportunity Speciglist, at (816) 268-0582 {voice) or (877) 521-2172
(telecommunications device for the deaf), or by email at Michael Tifany@ed.gov.

Sincetely,
Jane McQueery
Supervisory Attorney

Enclesure




AGREEMENT )
Gatden City Community College .
OCR Docket Number 07062032

Garden City Community College (College), Garden City, Kansas, submits this

Agreement to the U.S. Department of Education, Office for Civil Rights (OCR}, 10

resolve OCR Docket Number 07062032 and ensure the College’s compliance with
Title I¥ of the Education Amendments of 1972 (Title TX)), 20 United States Code
(U.8.C.) §1681, and its implementing regulation, 34 Code of Federal Regulations
(CER) Part 106, znd Title VI of the Civil Rights Act of 1964 (Tite VI), 42 U.S.C.
2000d, and its implementing regulation, 34 C.F.R. §100.7(c)

The College agrees to take the following actions:

A

. By _June 1,2007

. By _August 1, 2007

Title IX Coordinator

the College will designate atleast one
employee to coordinate 1ts efforts to comply with Title IX in accordance with
34 C.FR 106.8(a). The College agrees to notify students and employees of
the name o title, office address and telephone number of the designated
employee(s) by publishing a notice in the College catalog. This requirement _
applies both to printed and electronic vetsions of the College catalog, é
the College will provide documentation
demonstrating compliance with paragraph A.1 of this Agreement by

sibmitting the resume of the individual selected and any additional

information regarding the training or experience of the individual related to

his or het ability to cootdinate the College’s efforts to comply with ttle TX

and a copy of the revised College catalog, along with the website address for.

' the electronically updated College catalog.

Title IX Student Grieyance Procedure .

. By _August 1, 2007 __, the College will adopt a student grievance

procedure providing for prompt and equitable resolution of complaints of
discrimination based on sex. The grievance procedute shall at a minimum
include the following elements:

&) _Notice to students of the procedure, including where and in what manner
complaints may be filed;

(b} Application of the procedure to complainis alleging sexual harassment
carried out by employees, oiher students, ot third parties;




. By __August 1,2007

. By _August 1, 2007
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(c) Adequate, reliable, and impartial investigation of complaints, inchuding the
opportunity for all parties invelved to present witnesses and other
evidence; :

() Reasonabiy prompt timeframes for major stages of the complaint process;

(g) Notice of the outcome of complaints to the parties involved, to the extent
" allowed by the Family Educational Rights and Privacy Act; and

(§ An assurance that the College will take steps, as appropriate, to remedy the
effects of and prevent the recurrence of discrimination of which it bas
notice. '

the College will publish the grievance
procedure developed in accordance with patagraph B.1 of this Agreement in
both the pranted and electronic versions of the College catalog.

the College will provide documentartion
to OCR demonstrating compliance with paragtaph B.l and B.2 of this
Agreement by submitting a copy of the revised Ccollege catalog, along with the
website address for the electronically updated College catalog. -

Recordkeeping Procedure

. By __Angust 1, 2007 . the College will adopt a procedure for

recording complaints of discrimination based on sex submitted to the College.
The documentation shall include the student’s sex, the name and coniact
information of the person making the complaint, the name of the alleged
hatasser, the name and cofitact information of any witnesses, the date the
discrimination occurted, a narrative description of the alleged act of .
discrimination, a copy of each investigative interview conducted in response to
the complaint, a copy of the investigative findings and conclusion, and
narrative description of any cotrective action taken by the College. The
recordkeeping procedure shall also require the College to maintain a paper
and/or electronic copy of these documents for a period of at least three years
from the date the complaint was filed.

. By _August 1, 2007 . , the College will provide

documentation to OCR demenstrating its compliance with patagraph C.1 of

- this -Agreement- by submitting a letter from the College President identifying

by title the employee(s) responsible for recording the complaints as outlined in
patagraph C.1 of this Agreement and a copy the College’s recordkeeping
procedures.
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- D. Training Requirements

1. By _October 1, 2007 . the College will provide training to
the designated Tifle IX coordinator(s), all Co]lege administrators and faculty.
- The training will cover:

a The newly appointed Title IX coordinator(s) as outlined in
para.gtaph Al of this Agreement, and the newly developed
grievance and recordkeeping procedures outlined in patagraphs B.1
and C.1 of this Agreement.

“b. The College’s responsibility to ensure compliance with the Tile TX
prohibition against discrimination based on sex and the Title VI
-prohibition against intimidatory or retaliatory actions.

2. By __Octobet 1, 2007__ the Coliege will provide
documentation to OCR demonstrating 1ts complance with D.1 of this
Agreement. The documentation must include the following information:

a The date, time and location of the training;

b. An éutline of the training matetial; '

c.  ~The name(s) and title(s) of the individual(s) Who conducted the
training; and

d.  The name, title and s:g:nature of each md1v1ctual who attended the

: -L*Lammg

C)fJMLAM ? FE ¢
- . allantyne, Dife 4
Presxdent




