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Dear Dr. Wiley:

The (.8, Department of Education, Office for Civil Rights (OCR), has completed its
investigation with respect (o the above-referenced complaint filed agains the University of
Wisconsin-Madison (University). The Complainant {Stadent A} alleged that the University
discriminated against her on the basis of sex when It sabjected her to sexual harassmnent from
Anril 2004 until fune 2006, Additionally, Student A alleged that, sinee July 2003, the
University failed to prompily and appropriately respond to her reporis of sexuel harassment.

DR enforces Title IX of the Education Amendments of 1972 (Tile B, 20 U.8.C.

§& 1681, and its implementing regulation at 34 CF R, Part 106. Title B prohibits
discrimination on the basis of sex in educarion programs and activities receiving Federal
financial assistance. As a recipiont of Federal financial assistance from the Department, the
University is subject to the provisions of Title IX. The University is also required ‘o adupt
and publish grievance procedures providing for prompt and equitable resolution of student
complaints alieging a violation of the Act or regulations,

During the complaint resolution process, OCR interviowed Student A and other witnesses
and reviewed doouments provided by Student A and the University. Additfonaily, OCR
conducted an on site investigation on November 1, 2007, and interviewed an acditional
witness en Janmary §, 2008, Based on its investigation, OCR determined that there is
insufficient evidence to substantiate the allegaticns made in the complaint. The bases for
(3CR’s conclusion are set forth below,

I SUMMARY OF EVIDENCE
A, Student A”s complaint

Student A was enrollzd as a freshman at the University during the 2003-2004 schocl year. At
that tirme she was g member of the Universite’s crew feam. On April 4, 2004, che went toa
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fraternity party where she became intoxicated. During the party she began falking to two
male University students, Studenis B and C, who were also members o7 the Undversity’s crew
team., Later that evening, Student A left the party with Students B and C with the intention of
poing 1o another party, Instead of going fo0 the next party, the students stopped at Student B's
off campus residence. At Student B’s residence, Students B and C engaged in sexual activity
with Student &, Student A stated that becanse of hier intoxication she was not aware of
everything that happened. The next day Student A met with Students B end C to find out
what happened the night befors. According to Student A, Student B admitted that he raped
her.

G July 13, 2603, Student A filed a sexual assault complaint against Stadents B and C with
the Urdversity’s Office of the Pean of Students (ODOS) pursnant to the University’s non-
academic misconduct policy. She alleged that Students B and C sexually assaulted her on
Aprit 4, 2004, Additionally, on July 19, 2005, Student A reported the alleged sexual assault
to the University’s police department (UW-PD). By the time that Student A made these
charges Student C had afready graduated from the University and Student B was entering hiz
Semior year.

Student A explained that she dié not immediately complain about the alleged sexual assault
because she was in denial and dié not want to hurt her participation on the crew team.
fowever, she felt uncomforiable with male crew team members after the incident, and she
dropped out of the crew team after the fall 2004 seasen. Over time Student A Jearned more
zbout sexual assault and cume 10 believe that Students B and C had assuulied her. Student A
talked to Student B ar a party in July 2005, Stedent B apologized for his conduct in April
2004 and she believed that Student B was ready to teke responsibility for his actions. She
decided to file & sexual assaull complaint in hopes that he would admit his conduct and she
eould resolve the issue.

Student A asserted that the University was responsible for the alleged assault. She stated that
the off campus apartment whers the assault occourred was owned by the crew team’s boat-
master and was repted exclusively to crew team members. Student A farther stated that she
had been told by another stedent and the University police depariment that there had been
prior sexual herassment incidents involving the crew team. According to Student A, the
University knew shout these incidents and should have known shout the risk of such
behavior by crew team members.

She alzo alieged that because the University failed to take sppropriate respoensive action she
was subjected to sexual harassment from the date of the assault until June 2006, when
Student B graduated from the University. She cited an interaction with Student B at a
fraternity party on November 12, 2005, as an example of confinuing harassment that oocurred
because the University failed to take appropriate action. Although Stndent A’s contplaint
stated that she was subject to continuing harassment and stailking-like behavior, the only
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example of alleged herassment afier she reported the assault that she told the University
about related 10 this fraternity party.”

In addition to disagrecing with the outcome of the investigation, Student A ralsed 2 number
of objections concerning the adequacy of the University’s response fo her report of the sexual
assault, incheding its uvestigation.

B, University Policies

The University prohibits discrimination on the basis of sex, including sexual harassment, in
all University programs and activities. The University’s sexual harassment policy states that
allezations of studen{-to-gtudent sexual harassment should be filed with the University’s
Office of the Dean of Students (O08), end such complaints are normally handled by
ODOS, ander the University’s “Student Nonacademic Misconduct Poliey.”

The University's “Student Nonacademic Misconduct Policy,” which is codified at UWS
Chapter 17, covers conduct that constitutes a serious danger to the personal safety of a
mermber of the Uaiversity conmmunity, including sexual assaults and harassment. Students
who violate Chapter 17 can be placed on probation, suspended or expelled. Chapter 17 does
not exclude off campus conduet, but does not specifically indicate that it is covered etther.

Purgnan: to ODXOS procedures, when a complaint of non-academic misconduct is made
against a student, an investigating officer (IO} is appointed by the University to investigate
the complaint and determine an appropriate course of action . Chanter 17 does not in¢lude 2
time frame for the investigation, If the [0 determines that non-academic misconduct
ooourred, and that one of the disciplinary sanctions tsted in UWS Chapter 17 is appropriate,
the 10 prepares a written report znd delivers the report to the alleged offender who can
request a hearing before a non-academic misconduct hesring comznitiee 10 contest the 107
determination. The procedures do not require a written report if the IO decides that the
University should not pursue the matier. There arc no appeal rights for such a decision.

{TWS Chapter 17 also containg procedures governing the judicial process. Sectien 17.17
states that a student may be temporarily suspended pending final instituions] action in
response to a report of nonacademic misconduct where the investigating officer has offered
the alleged offender the opportunity for discussion, the investigating officer recommends a
sancion of suspension or expuision, and the chancellor defermines that the student's
continued presence on campus would constitute a potential for seriouns hamm.

! Student A's complaint to ODOS mentionsd the Fuly 2005 party &t which Student B apologized fo her, but she
did not corplain that TS interaction was an fnsiance of sexual harassment. Studew: A also told OCR about an
incident where she was stancing with a group of people and Student B came over Io ik to some Tiends who
were also standing with the groun. This incident ocourred after Noverrher 2005, However, she did not tell the
TIniversity about this incident.
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The University’s 2005-2006 Student-Athlete Handbook states that student athletos are
expected 1o conduct themselves in a responsible manner at all times, If the Athlehc
Department receives information that a student athlete admits fo, has been charged with, or
was convicted of a criminal offense, the athlete will be suspended form participation in
athletics. The Athletic Department refers allegations of misconduct to ODOS and does not
:ake action agsinst the athlete until the ODOY disciplinary process has been completed.

C. Univeorsity Responsibility for Alleged Sexual Assault

OCR investigated Student A’s assertion that the residence where the alleged sexual assault
ocourred (Smdent B's rented apartment) was owned by the University’s crew team boat-
master and rented to three University crew members. OCR alse investigeted her claim that
there were prior known incidents of sexual harassment by members of the crew toam.

The information submitted by the University indicates that the individual who owned the
property rented by Student B was emploved by the University as a Recreation Speciatist. In
this pesition, he was responsible for maintaining the crow team’s boats and equipment. His
emplovment by the University did not include any responsibilities relating to housing {or the
crew teem members. This individual owned three rental properties in Madison and
secasionally rented the propertics to University student-athletes, He estimated that crew
teamn members made up 10% of his remtals. He charged the student-afhistes the same market
rent as iz other tenants and did not use the properties as a recruiting tool for the University
crew temm. Although all of Stodent B’s roommates were orew {eam members, alt of the crew
team members did not rent from the boat master.

The University Housing office told OCR that the Universify i3 not involved in placing
students in off-campus privately owned housing, However, the University Visitor and
Information Programs office (VIP) matntains a referral service where owners of off campus
housing can Hst their hauses, apartments or rooms for rent for a nominal fee. University
students who use the service to search for off campus housing are not charged « fee, The
PIniversity’s VIP website specifically disclaims any responsibility for the properties listed.

With regpect o Stodent A’s assertion that there were prior incidents in which male orew wem
mentbers had committed sexual assanlts, the University reparted that the onty other allegation
of sexual harassment involving the wrew team occured in 1998 or 1999 when a member of
the women's crew team reported an allegad sexual assault by a male erew team member. An
investigation concluded there was no evidence of non-consensual sex. This incident did not
ivoive Students B or C.

D. The ODOS end UW-PD investigations

The University first became aware of Student A's allegetions of sexual haragsment on July
13, 2003, when Stodent A met with an Assistant Desn of Students (Assistant Deagn) a1
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ODOS. According to the Assistant Dean, Stadent A told her that in April 2004, Students B
and C sexnally assauited her at Stadent B’s off campus residence. Student A admitted that 2
portion of the scxual activity was consensual, but she believed that Stadents B and C also
engaged in sexual activity with her without her consent. Smudent A also told her that at the
time of the assault she and Student B wers intoxicated, but Student C was sober. Smdert A
did not complain 1o the University of any subseyuent harassment by Students Bor ©
oooering hetween the time of the alleged assault and her July 13, 2005 report.

The Assistant Dean said she discussed the ODOS student judicial process with Student A and
told her she ocould aleo report the sexual assault fo the UW-PD. She dlso told Student A
about the various rescurces on and off campus that might be helplid in deeling with the
travina associated with sexnal assantt. Student A told the Assisiant Dean that she would
(hirk abowt her options and let her know what she decided to do. ODOE steff informed OCR
that they did not believe that emergency disciplinary action should be pursued given the lapse
of time between the alleged assault and the report.

On July 26, 2605, Student A contacted UW.PD Detective G abaut the alleged rape by
Stadents B and C. Detective G informed OCR that she explained the criminal investigation
process to Student A znd told her that, becanse the assavlt happensd off campus, the Madison
police department had jurisdiction over the offense and she would refer Student A’s
complaint to the Madison police pursuant 10 normal practice. Detective G forwardsd a
gurmmary of Student A’s interview to the Madison police department.

On July 28, 2005, Smdent A emailed the Assistant Dean and stated that she had decided to
initiate an ODOS investigation against Student B. At this time, the Assistant Dean was
acting as Student A%s victim advocate, a role owlined in ODOS procedures for sexual assaalt
casse.

On Avgest 2, 2008, Stadent A, along with the Assistant Dean, met with the investigeting
officer {IO 1) assigned to Student A’s complaint. On August 3, 2005,10 1 sent StudentB 2
charge lettes, infonming him of Student A’s sexual assault complaint, and 2dvising him that
e should have no direct or indirect contact with Student A, The Undversity took no action
against Stadent © becanse he had graduated and it had no jurdsdiction over him.

O August 4, 2005, 30 1 scheduled & meeting with Student B for August 16, 2005 to discuss
Stadent A's complaint, However, on Augnst 10, 2005, Distactive G asked 10 1 1o delay her
interview with Student B so that Detective G could guestion him first. Detective G fold OCR
£hat it was her normal practice to ask ODOS 1o refrain from interviewlng an alleged criminal
offender until after the IJW.PD interview. She rowiinely makes such a request because she
wants to see the individual’s initial reaction when first confronted in the criminal
investigation process. Detective G and (DOS advised Stadent A via emails es to the 7easons
ODOY would postpone its interviews, and Student A did not object.
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On August 16, 2005, Detective G met with Student A. Detective G inforrmed Student A that
the Madison police had declined to Investigate her complaint. According to Detective G,
Student A reiterated that she wanted Students B and C prosecuted. Detective G told Student
A she would investigate Stadent A's complaint herself and forward her investigation to the
Dame County prosecutor’s office. She also told Student A that the investigation could take a
while, as she had threo other criminal cases to investigate, During this meeting, Stadent A
provided Detective (3 with further details about the alleged sexual assault. According to
Detective G's written surnmary of the meeting, Student A rold Detective G twice that she did
not remember Student B raping her. However, Student A said that Students B and C had told
her that Stedent B raped her,

On September 27, 2005, in response to a question from Detective G, Student A stated that
after the aleged sexnal assault in April 2004, she went over to Student €' s residence twice.
Student A explained that she thought Student C liked her. On both ogcasions, Student A and
Student C engeged in consensnal physical contaet. Additionally, on one of these oceasions,
Sindent B was at Student U3 residence and Student A watched TV with Student B.

Detective G told OCR that she tried to contact Student B in Scptember 2003, but had a herd
time reaching him. She finally managed 1o interview Student B on October 1C, 2005, During
the interviow, Student B stated that hie and Student A engaged in consensual sexual activity,
but he denied that he sexually assaulted her, After interviewing Student B, Detective G tned
10 contact other individuals who Stadent A said would have information about the alleged
sexnal assault. However, many of fiese individuals never returned her phone calls.?

According to ODOS emails, on October 10, 2005, and October 27, 2005, ODOS contacted
Detective G to check on the status of her investigaton. Detective G told ODOS that she way
trying to contact Student C. O November 17, 2005, Detective G inferviewed Student C. He
10ld Detective G that Student A inftisted the sexnal activity and that Student B only-engagod
in the sexual activity to which Student A consented. He also told Defective G that Student B
did not sexually assault Student A, and he denied telling Student A thet Student 5 had
sexualty assaulted her. Studext C confirmed that, after the slleged sexual assaulr, Siudent A
zame to his regidence on two occasions and they engaged in consersual sexual activity.

Detective (3 had a fourth interview with Student A on November 17, 2005, Student A had
corttacted Ler via email on November 16, 2005, indicating that she and Student B had contact
with each ofher at a party at 2 fraternity house on November 12, 2003, in viclation of the
ODOS August 3, 2003 no contact order. Acvording to Detective &'s written statement,
Student A told Detective G that she had initiared the conversation with Studert B in the hope
that he would admit the alleged sexual assault. Student A also told Detective G that when
she first spoke to Student B, he stated to Student A that he wes not allowed to talk with her.

! Detective G tried to contect thess individuals again in the spring of 2006, Only 3tudents 1 and E rewred her
=alls. The suhatznoe of their statements is discussed below,
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Student A also informed Detective G that after Student B walked avway from her she pursued
him into another room. Student A said she followed him because she knew he wanted fo talk
with her. Student A admitted to Detective G that she hugged Student B a couple of times at
the November 12, 2005 party. After the interview with Student 4, Detective i contacted
ODOS, informed them about the contact between Smdents A and B on November 12, 2005,
and recommended that Stndent B not be punished because Student A had initiated the
comtact,

Detective (s account of Stadent A’s description of the contaet at the November 2003
fraternity party significantly differs from the description Student A gave OCR. In the OCR
complaint, Student A claims that Student B followed her around at the party, initieted 2
conversation wilh her, corsered her and threatensd her vielently while pounding the walls
around her. He told her that he would le if charged with a crime, Stmdent A claims that the
UW-PD promised her that it would issuc & no contact order concerning this incident, but it
never did so. QCR asked Detective G about this assertion. Detective G stated she had ne
authority to issue this kind of order and did not promise to issue one.

OUR’s investigation revealed that the fraternity party incident occurred off campus at a party
{hat was not spensored by the University. The University stated that while it does register
student fraternitics, the fraternity party was not under its control.

Sometime in November 2005, Detective G tatked with the Dane County prosecutor about the
results of her investigation. The Dane County prasecutor told her they would not prosecute
Sudents B and C. Detective G then informed Student A of the decision and told ODOS that
it could interview Student B

After Detective (F advised Student A of the Dane Counly prosecutor’s decision, Stadent A
again requested that Detective G try to contact various individuals, including Students b and
B, whom she charucterized as fiends whe heard Student B admit his guilt. Detective G
steted to OCR that during the period from late Novernber 2005 until May 2006, she
aftempted to contact thess people. However, she had difficulty doing so because of the
winter holiday break, and refusals by some of the individuals to talk with her. According Lo
Deteotive <, no one is required to tall to the police imder thess circumstances. In addition to
the difficulty obtaining wimass cooperation, Detective G was distracted by ather priority
investigations and her preparation for in-court testimony.

In Movember 2005, TO 2 was appointed 1o replacs IO 1 on Student A’s complaint, becanse [0
1 had Teft ODOS’ employ. 10 2 had received training in investigating sexuval assaults and had
investigaed uver a dozen sowual assoult cases. Afier boing appointed as the 10, she
contacted the UW-PD an two or three oocesions 10 1ind out the status of their eriminal
investigaton, but did not discuss the case with them or revisw their case file. She stated that
it wag not unusvel for ODOS to delay thelr interviews whern a student also elected to file a
criminal complaint with the UW-PD.
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In November 2005, Student A informed 10 2 about the Seternify party incident. Student A
admitted she initiated the contact with Student B. On Decermber 2, 2005, 10 2 met with
Student A and her mother to discuss the alleged violation of the no-contact order. Student A
told her, for the first time, that Student B had followed her from room to room at the
November 12, 2005 party. Student A alse told her that Stadent B pownded a wall with his fist
while he was talking to her. Based upon these new facts, [O 2 sent Student B & second
charge lettor on December 14, 2003, alleging a violation of the Augnst 3, 2003 no-contact
arder. 10 2 sent an email to Stadent A on December 15, informing Stadent A that the charge
letter had been sent.

On December &, 2005, 10 2 emailed Student A and fold her that onee Stxdent A provided her
with a writien stalement, she would forward the statement o the appropriate person in the
Athletic Department. On this seme date, ODOS staff spoke with the Athletic Depariment to
detormine who in the Athletic Depeartment should receive Student A's statement. 102
received Student A’s statement on December 13, 2005.

On December 21, 2005, Stadent B sent ODOS a letter discussing the alleged repe and the
alleged violation of the no contact order. Stdent B denied the rape allegations and described
His nteraction with Student A at the November 12, 2005 fraternity party. The theme ofthe
party was “no pants” Student B stated he wore his vnderwear and Student A was also only
wearing underwear. He said that for most of the evening Student A stared at him. Later that
evening, wher he was leaving the party, Student A reached out and touched his armn winle he
was walking past her chair and told him she wanted to speak to him off the record. Student B
told Student A that he was not aliowed 1o speak with her and wanted fo leave tho party before
she fabricated lies about him. Student A asked him to sign a statement indicating that he
witnessed Student C rape Student A, Stodent A told him thar if he signed the statement he
would get off “scott free.” Stadent B told her that the offer was ridiculous because she had
fabricated the alleged rape. At this point Student A hegar to scream at Inm, cry, and make a
scene. He guickly left the party and went bome.

Student A told OCR that she felt that the no contact order was viclated, even if she talked to
Student B frst; becanse Student B wes supposed to leave the premises when Student A was
present. She did not realize that she was preciuded from initiating a conversation with
Student B, as no one told her not to alk {o him. Emails indicete that after the November 12
party Student A asked ODOS for clarification of the no contact order. ODOS respoaded that
she should not indtiate contact with Student B. ODOS expluined o Student A that this
warning is not usually necassary because stadents requesting no contret orders generally do
not want to have any contact with the alleged perpetrator. Detective (3 independently advised
Student A that if she had felt bothered by Stadent B atf the party she did not have to talk with
him bt could have asked him to leave or she conld have left the party and asked & fnend 1o
accompeny her if she felt her safety wes threatened.
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Stedent A also complained to OCR that ODCS did not interview other individuals who
atiended the November 12 party who could corroborate her account. ODOS staff 10ld OCR
that it did not pursue an investigation or further action against Student B in connection with
this incident because Stadem A admitted that she had initiated fhe conversation, thus
contributing to the contact that occurred.

On Decermber 19, 2005, 10 2 met with Student A and the Assistant Dean for spproximately
30 minwtes. 10 2 and the Assistant Dean stated that 10 2 asked Student & to clarify certain
sortions of her December 135 statement. At one point, IO 2 asked her to explain what she
meant when she wrote about eertain sexnal acts that Student B performed. [0 2 and the
Assistant Dean stated that Student A became angry and asked 10 2 why she was asking that
question. At this point, Student A was ¢rying so they ook a breek and cecided to scheduls a
follow-up interview. 10 2 and the Assistant Dean stated that they did not feel that 10 2 was
cross-examining Student A at this interview,

Student A’s characterization of this interview differs from the University's description. She
describes the meeting as adversarial and acousing. Student A claims that at the meeting 10 2
created a mock trisl setting, Student A was distressed to the point that the questioning ceased
and the Assistant Dean encouraged Student A to back down beeause she was 1ot 4 strong
enough person. Stodent A claims that the meeting ocourred during fnals week and Student
A failed her next exam because the Assistant Dean had not ulerted her professors of her
sitnation. OCR could not find any documentation that Student A had requested ODOS staff
10 imtervene with her professors in this way, and Student A did not 1€l OCR thet she
apecifically requestad such assistance. The only assistance Student A requested in writing
was that she be given counseling eppointments on a priority basis, which the Assistant Dean
arranged,

IO 2 mat again with Student A and e Assistant Dean on December 22, 2005, and on
Tanuary 4, 2006. At the December and Januery meetings, [0 2 asked Stadent A more
questions concorning her December 15, 2005 statement. At one of these meetings, Student A
said she wanted 1o change her written siaternent to meke lier case stronger by stating that she
was ioo intoxicated in April 2004 to consent to sexual intercourse with Stadent B. 10 2 told
Smdear A she should be trathfl by her staternent.

On December 27, 2005, Student A forwarded a revised statement to ODOS for the Athletic
Department, and sent the Assistant Desn an emaii asking that this statemeent be forwarded to
e Athletic Department by the start of 2005-2006 school year’s spring semester. The
Assistant Trean told OCR that she did not forward Student A’s statements {o the Athletic
Department, as the Assistant Dean was uncertain whether the statement should be released
before ODOS concluded its investigation and she conveyed this concern to Student A by
tefephone.



10 2 and the Assistant Dean advised OCR thar 5 fow days after the Jannary 4, 2006
meeting, Student A asked for a new 10, explaining that her mother is Hispanic {as is 10
2), and Student A felt that she was experiencing transference of tensions she had with her
mother to 10 2. Student A felt this might explain her defonsive atitude towards 1O 2
during the questioning. 10 2 recused hersel? from the case. About two weeks Jater, 10 3
was appointed to investigate Student A's complaint,

10 3 had recetved sexual assault training :nd had investigated ten sexual haraserment
cascs prior to her involvement with Studer: A’s complaint. Privr o her appoiniment as
the 10 in Student A's case, 10 5 had met briefly with Student B when he ammived for an
interview in August 2005 fhat was postponed at Detective Qs request. 10 3 also told
OCR that she met with Student B in J anvary 2006, before she was appointed 10, but she
did not conduct a formel interview.

Un Jarwary 18, 2006, 10 3 sent an email to Student A requesting an interview with her.
However, no interview ook place because Stadent A's atterney objected. On Febroary 1,
2006, Student A’s legal counsel wrote to [0 3 and the Assisiant Dean, indfcating that, as
Student A had provided sufficient information to QDOS, he did not believs further
interv:ews were needed, but if necessary he would atiend. He proposed that any
necessary questions should be forwarded in writing, After talking with 10 3, the
Assigtant Dean sent an email to Student A indicating that Student A’s written staterment
and informetion from IO 2 should be sufficient.

I an April 6, 2006 email, Student A told the Assistant Dean that since the University
Investigation was no longer in progress she thought # would now be appropriate o send
ker staterent to the Athletic Department. The Assistant Dean replied to Student A via
email the same day, advising her that she had discussed the fesue with her superviser, the
Associate Dean, and he felt Student A could send the staternent fo the Athletic
Depurtment if she wished. On April 6, 2006, Student A forwarded her staternent to the
Interim Associate Director (Director) of the Athletic Departrment. On Apdl 17, 2006, the
Director sent Student A an email telling her he had been out of the offics but
acknowledging receipt of her statement.

[0 3 told GCR thai she did not interview other individuals during her investigation. Nor
did she review the UW-PD file that contained witness stafements, 10 3 explained that
there were only three people who actually knew what happened between Students A and
B at the apartment on April 4, 2004, i.e., Smdents A, B, and C. TO 3 did not interview
Student C because he was no longer at the Undversity and therefore bad no obligation 1o
talle wizh hor, Hved out of the Madison area, and, as an alleged accomplics o the alleged
sexual assault, was uniikely to support Student A’s accous, Additionally, 10 3 pointed
out that there was no physical evidence thet an assauft ocoured, aud alcohol wag
mvolved, which clouded the perceptions of Students A and B as o what happened on the
night of' the alleged sexual assanlt,
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IO 3 stuled thar she considered the evidence for a long time before she arrived at a decision in
the case, Afler reviewing ali of the avidence, 10 3 talked with the Associate Dean who
agreed that there was insafficient evidencs to support & finding that Student B sexually
assaulted Student A. On April 19, 2006, the Assistant Dean advised Student A of JO 35
decision. Un April 20, 2006, IO 3 sent a letter fo Student B, advising him that the
mvestigation did not substantiate the assanlt charges, but warning Student B of the dangers of
excessive drinking.

On Aprid 25, 2006, 10 3 and the Assistant Dean met with Stadent A at her request to discuss
10 3’s decision on her complaint. 103 old Student A that she was not pursuing the matter
because there were no evewitnesses other than Stmdents A, B, and C concerning the events
that happened at Student B’s residence. Additionally, Students A and B were not olear on
whet happened st Stadent B's residence and that aleohnl played a part in their lack of clarity,

Stadent A told OCR that she informed IO 3 and the Assistant Dean, for the first time, that
Student B’s roorimate, who had been s eeping in another room of the apartment, might hiave
relevant information, In written remarks to 10 3, Student A stated that Student B's roomuate
“woke up from all the activity, [ do not know what he would know, but I know he mav be a
witness” ODOS did not interview Student B's roommate,

Shortly after the ODOS decision, the Associate Dean met with Student A and her mother.
Student A gave the Associate Dean a 2005 psychologist report stating that she may have been
the victim of sexual abuse, Af Student A’s request, the Associate Dean reviewed all of the
materials in the file. He found insufficient evidence o support Student A’y allegation and 5o
advised her,

On May 5, 2006, the Athletic Department sent & letter to Student A, acknow! edging her
stalernent, and noting that Student A had filed complaints with ODOS and the University
police. The letter also stated that Department was doing everything possible to ensure that
their student-athictes are engaging in lawfi, safe and healthy behaviers. In addition, the
Athletic Department provided fsfcrmation to OCR. indicating that all of their coaches snd
administrative staff attended a sexual harassment wozkshep by the Campus Equity and
Diversity Rescurce Center in the summer or fall of 2006 and that the Drepartment was also
working on an erientation for all freshrmen student athletes, The Department also planned o
have 2 meeting with all male athletes to discuss their role in the prevention of violent
behavior.

The UW-FD investigation was still open and ongoing in the spring 2006, Detective G
interviewed Stadent D on May 1, 2006, after trying to make contact with him for several
months. Stedent D stated he was a friend of Stadent A and he knew Students B and €.
Student D told Detective G that he conld not recal] the April 4, 2004 party. Student D never
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heard Student A say she was sexoally assaulted by anvone, and had no other information to
corroborate Swdent A’s account.

On May 22, 2006, Detective G interviewed Student E. He stated that he dated Student A in
the tatter part of Apri] through the first part of une 2004, but he did not present any evidence
that comroborated Student A's account of the incident. Student E confirmed that Student A
was intoxicated and somewhat flirtatious at the April 2004 party. Student A had never told
him that Students B and C assanlted her,

In May of 2006, Detective G sent the Dane County Prosecutor’s office all of the summarized
inderview slatements she compiled. Based on her investigation, she did not think Student A’s
case was strong enocugh fo prosecute. Detective G denied that she had ever told Student A
ibat she had a strong case (as Studert A had reported to OCR). After reviewing the
statements, the Dane County Prosecater’s office concurred with Detective G's assessment
and again declined to prosecute Student A’s complaint.

I LEGAL STANDARD

The Title IX repulaiion, at 34 CF R, §106.31{a), states that no person shall, on the basis of
sex, be exchuded from participation in, be denied the benefits of, or be subjected to
discrimination under any educational program or activity operated by a recipient, Sexual
haresgment of & student in an educational program or activity that s sufficiemly serious to
deny or limit the studen®’s abilify to paticipate in o1 recelve the henefits, services, or
opportanifies in the school’s program may constitute discrirmination prohibited by Title IX.
Bexual harassment is defined as unwelcome conduct of a sexual nature, wiich can include
can include vnwelcome sexral advances, requests for sexual favors, and other verbal,
nonverbal, or physical conduet of a sexual nature. OCR. considers the totality of the
ciroamstances 1o determine if a hostile enviromnent has been crealed, Le., i sexually
harassing conduct is sufficiently serious that it denies or limits a student’s abilitv to
participate in or benefit from the school’s program based on sex.

A recipient has a vesponsibility to reapond prompily and effectively to such student-to-student
sexual harassment that it knows about, or reasonably should have known ghout. Title IX
requires that once a recipient has notice of possible sexual harassment of a student, the
recipient should take immediate and appropriate steps o investigate or otherwise determine
what cocurred. 1t the recipient determnines that sexual harassment ocourred, it should take
prompt and effective steps reasonably caleulated to end any harassment, eliminate a hostile
envirorunent if one has been created, and prevent harassmernt from ocowring again. A series
of escalating consequences may be necessary if the initial steps are ineffective in stopping the
haragsment, In addition, it may be appropriste for a recipient to take interim steps during its
investigation,

[ ANALYSIS
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Student A alleged that the University discriminated against her on the basis of sex when i
subjected her to sexual harassment from April 2004 il June 2006, Additionally, Student A
alleged that the University, since July 2005, failed to promptly and appropriately respond to
her reports of sexual harassment.

A. Alleged sexual harassment

Student A asserted that the University was responsible for the alleged sexual assault that
octarred on April 4, 2004, and for the alleged subsequent herassment of her that occurred.
For the University 1o be responsible under Title IX, the harassment must have cecwrred in the
context of an educational program or activity operated by the University, and the University
rrust have bad notice of the harassment.

As indicated above, the information submitied by the University indicates that although the
University’s nonacademic misconduct policies applied to the alleged misconduct by Students
B and ¢, the University did not regulate or control the premises at which the alleged assault
ook place on April 4, 2004, OCR found that the owner of the apartment was a University
employee who, In bis private capacity, Heted his rentals with the University’s office that
handles available off campus rentals, end a few crew {eam members rented an apartinent
Tomhim. [n addition, although Student A asserted that there were prior incidents in which
male crew team members had committed sexval assaults, the University reported only one
prior report of sexual harassment by a crew member made four or five years earlier, which
did not invelve Stadents B or C and was not substantiated when investigated by the
University

Baged on the above, OCR determined that the alleged assanit did not ocour in the context of
an educational program or activity operated by the University. OCR also determined that the
information abeut one prior unsubstantiated report of sexual harassment by previcus crew
members was not sufficient to support 4 determination that the University knew or should
have known of possible later sexual harassment by mermbers of the crew team. Therefore,
there is insufficient evidence to conclude that the University subjected Student A o soxusl
harassment with respect 10 the April 4, 2004 alleged assault,

With respect to alleged subsequent harasstoent, Student A asserted she was subjected (o
continuing sexual harassment and stalking-Tike behavior by Stadents B and C after the date of
the assault until June 2006, She indicatod that, as a rosult, she quit the crew team and failed
her exams, However, the only example of alleged harassment after the assault that she
complained to the University about related to the November 12, 2005 fraternity party. For
pusposes of enelysis, CCR assumed that the fraternily party contact, which was allegedly in
violation of & University no contact order, was sufficiently commected with the University to
be considared a Unfversity program or activity, Based on the totality of clroumstances,
particalarly Smdent A’s admission thar she initiated the contact with Student B at the
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November 12 fraternity party, QCR. determined that thers is insuficient evidence fo establish
that the Umversity subjected Student A to a sexmally hostile environment,

B. University’s response

Student A also aleged that the University failed to respond promptly and appropriztely to her
complaint of sexual assault. As noted, Stadent A did not file a complaint of sexual assavit
with the Univarsity until over a year after the alleged April 2004 assaull. The University
handled the complaint under its established student nonacademic misconduct policy and
procedures. As indicated above, Title I requires a recipient that has notice of possible
sexual harassment of a smdent 1o take immediate and appropriate sieps 1o investigats or
otherwise defermine what oceurred. However, the specific steps ina recipient’s investigation
of aileged sexval harassenent may vary depending upon the nature of the allegations, the
source of the complaint, the age of the student or students involved, the size and
administrative structizee of the school, and other factors. In all cases the incwiry must be
prompt, thorough, and impartial,

Student A 1dentified numernes inadequacies in the University’s investigation and overall
response to her complaint, each of which are discussed helow. Based on OCR's
investigation, OCR cencluded that the evidence indicates that fie University responded
prompily and appropriately to Student A’s complaint.

Stadent A’s chief convern was that the ODOS investigation of her sexual assault complaint
took teo long. OCR’s investigation determined that the QDOS investigation took nive
months. Student A filed her complaint on July 13, 2005 agaiost Students B and €. Later in
July, Stadent A limited her complaint to Student B. On April 19, 2008, following an
investigation by three investigating officers, the University informed Student A that the
investigation did not support a finding thar Student B had sexually assanlied Student A,
OCR fourd that the University decided not to pursue emergeney disciplinary action against
Student B in July 2003 because it had been fiftesn months since the elleged assault and there
had been no reported intervenimg harassment.

OCR found that, although the ODOS investigation took nine months, the University took
imterim steps while the investigation was nederway to protect and prevent harassment of
Stadent A and there was 2 reasonable explanation for the fnvestigation’s length.’ ODOS sent
Stadent B & no contact order and appointed zn investigating officer and victim advocate
within one week of Stadent A’e decision to pursue an investigation, The University also
issued a second no contact order to Student B after the November 2005 incident even though
Student A admitted that she had initiased the contact. Per fts usual practice in a dual

* OCR has provided the University with technica] assistance concerning its Student Nonzcademic Misconduct
Poliey; speoifleally, OUR has recoramended that the policy be revised to inclade designated and reasonably
promapt fimeframes for the major stages of investigations of sexnal karassment or assault complaints under the
Peoley.
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investigation, ODOS allowed UW-PD to iuterview the alleged parpetrators first, ODOS

esumed its investigation shorily after the alleped perpetrators were interviewed and before
the UW-PD investigation was completed. The ODOS investigation was further delayed
when the case was reassigned at Student A's request. OCR found no evidence of 2 lack of
diligence on the part of University personnel, and ODOS staff kept Student A informed
throughout the investigalion.

Student A also raised several objections to the manner in which the 0DOS investization was
conducted,

b Advesadel ODOS Interview, Student A asserted that the treatment of her by
OBDOS during an interview wes unnecessanily adversarial and caused her siress during finale
and that ODOS did nothing to intervens on her behalf with her professors. OCR confirmed
that CDOS did not contact Student A’s professors on her behalf following the interview, but
determined that the University wes not required o contact Student A’s professors. The
evidence elso confirmed that the interview was stressful for Student A, Becaunse the 10 was
sonducting en investigation, she needed to know the details of sensitive topics. When
Student A broke down during the questioning, the interview was postponed. The University
agreed to change the [0 upon Student A’s request. Student A’s attomey later told the new
UDOS investigator that he ¢id not think it was necessary for ODOS to interview Student A
again, The evidence did not indicate that 10 2 treated Student A disrespectfully or
unprofessionally during the interview,

2. Winesses idenfified by Student A, Student A also asserted that ODOS failed to
nterview all of the witnesses whose testimony might have affected the outcome of the
investigation. She specifically stated that CDOS did nol interview al! of the witnesses whose
names shs provided and that one of the investigating officers did not interview her. OCRs
investigation conlimmed (et the ODOS did not interview all of the witnesses suggested by
Student A and that 10 3 did not mterview 3tedent A, The ODOS did not interview other
witnesses saggested by Student A because these individuals did not witness the alleged
agsanlt, IO 3 also presented a legitimate reason for nof interviewing Student C, in that she
correctly believed that his testimony would not corroborate Student A’s version.
Furthermore, Detective G interviewed Students C, D, and E, abowt the April 2004 incident,
and none of them provided corroborative evidence.

Student A also asserted that ODOS fatled fo interview other mdividuals whe attended
November 12 party 2t which Student B allegedly harassed her. ODOS did not take
disciplinary action against Student B regarding the atleged viclation of the no comact order
because Student A acknowledged that she was responsible for inifiating the contact.
Additional Interviews would not have changed this resuit.

After she was informed of the outcome of the investigation, Student A mentioned for the first
time lhet Student B's roommate might have relevant information. ODOS’ decision not to
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mterview Student B's roommate afier the investigation had been concluded did not adversely
affect the adequacy or reliability of the investigation, especially because Student 4 did not
provide OI303 with any specific information o suggest that the roommate would corroborate
her allegation of sexual assanit,

Finally, [0 3 did not interview Student A because Stadent A's attorney told ODOS that he
believad that Student A had provided suffieient information in prior interviews and that an
additional interview was not necessary.

3. Student B's participation in the ODOS investieation. Stedent A also complained
that OBOS did not notify her of Student B testitmony, provide her with notice of & decigion
making meeting with Stadent B, or provide her with an oppertunity to rebut his statements.
She alse claims that the University sent Student B an exoneration letter before she was
acvised of the decision concerning her sexval assault complaint,

The evidence indicated that ODOS. did not formally infervisw Student B. Student B met
briefly with ODOS s1afll The brief meeting was not a formal hearing or g decision-malking
event, and Student A did not have a right to attend or be given notice of that meeting under
the University’s procedures end practices. The evidence also revealad hat Student A was
interviewed on several occasions during the ODOS investigation, snd was asked sbout
discrepancies between her statement and Student B’s version of the events. She had an
opportanity to tebut his version of the events in her interviews and written statcments to the
University. Moreover, Student B was not presen: at or notified of any of these interviews.
As to the timing of communications coneeming the determination, the evidence showed that
the University verbally advised Student A of the determination on April 19 prior to informing
Student B of the decision in an April 20 letter. :

4. Writnen fincings nnd review progess. Student A cornplained that ODOS did not
provide her with written findings and that fke review of the investigation by ODOS
admiristrators was inadequate. The University’s disciplinary procedures do not require that 2
written finding be provided to a student whe files a sexual aseanlt charge or provide the
student with a right to filz an appesl. Tn any event, the evidence revealed that the University
verbally informed Student A of the findings and 1O 3 met with her to explain why the
evidence did not support her complaint. Tn addition, after [O 3 infarmed Student A of her
decision, the Associate Dean talked to Student A& and her mother, reviewed the evidence
again 25 they requested, and found insufficient evidence to support Student A’s allegation.

In conclusion, the ebove objections raised by the Complainant, including the investigation’s
length, the perceived adversarial nature of an ODOS interview, QDO decision not to
terview all of the witacsses identified by Stzdent A, Student B péarticipation in the
mvestigative process, the sbsence of written findings and Student A%t digsatisfaction with the
review process, do not provids u basis for concluding thet the University’s FESpOnse Lo
Student A’s complaint and notice of possible sexual harassment was not suffic enily prompt
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and appropriate. As noted, the University took interim end effective steps reasonably
calculated to protect Student A and prevent her from being subjected to havassment during
the investigation and provided explanation for the invest gation’s length, The University’s
Investigation of hier complaint was adequate, reliabls and impartisl, and provided Student A
with an opportunity to present evidence and identify witnesses. Student A had multiple
opportunities to present information 1o sapport her version of the alleged harassment both in
writing and in person to ODOS. The University also provided Student A with notice of the
outcome of the investigation,

Finally, Student A objected that the University’s response (o her sexual harassment complaint
was also Inadequate becauss of the responses of ODOS and the UW-PD to Student B's
alleged violation of no contact order, because the UW-PD did not refer her complaint to the
District Attomey’s Offive and because ODOS did not sent her written stalement to the
Azhletics Department. As noted, if a recipient determines that sexual harassment ooeurTed, it
should take prompt and effective steps reasonably caleulaled to end any harassment,
eliminate a hostile environment if one has been created, and prevent harassment from
ocourTing again, A series of escalating comsequences may be necessary if the initial steps are
ineffective in stopping the harassment.

Student A complained about Detective (s failure to issue a no contact crder as promised. or
to cifer any protection when the ODOS order was viclated by Stmdent B at the November 12
party. She also complained that both entities had failed to warn her against talking with
Studsed B, or instuct her as to what she should do if Student B refused to leave a location
where she was present. The evidence did not zonfirm that Detective G had promised Student
At would fssue 4 no contact order, Moreover, the evidence firther revealed that Student A
mitiated the contact and that, after the November 12 party, ODOS explained that generally
parties who request no contact erders do not initiste conversations with the afleged
perpetrators. The UW-PD also reminded Student A that she could have avoided talkie & to
Student B at the party by leaving the party herself, Under the circumstances, the University’s
respunse to the November 2005 contact was ressonsbly caloulated fo prevent further
interaction between Students A and B and posaible harassment of Student A In faet, Student
A did not report any further instances of harassment to the University after the November
2005 contact.

Student A also objected that UW-PD did not refer her cass to the District Attorney’s Office
2 promised, She asserts the District Attorney has no record of the referral. The evidence
does not support Student A’s objection. Detective G stated that she did refer the case for
prosecution. The District Attorney’s oftice decided not to prosecute the case and may not
have azecord of the referral for that reason.

Student A slso complained that ODOS did not forward her written staiement to the
University Athletic Department. Instead, Student A forwarded her statemeni in April 2006,
Although it uppears that ODOS steffhad inftially agreed 1o send Studert A’s stalement ta *he
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Athletic Department, the University contended that the delay was oceasioned by concern as to
whether sharing the staternent would be appropriate while the investigation was proceeding,
In any event, the Athletic Department polic y did not provide for possible disciplinary action
prior 0 completion of the ODOS investigation. This policy clearly stated that any viclations
of W8 Chapter 17 received by the Athletic Department were to be Lnanediately reported 10
ODOS for action in accordance with its investigative procedures. Accordingly, even if
Student A’s statement were sent to the Atliletic Department before April 2006, the Athletic
Depariment could not have taken action against the alleged perpetrator until the GDOS
urvestigation was completed and action recommended, Thus, OCR cannot conclude that the
decision not fo forward Student A’s written statemnent to the Athletic Departrnent rendered
the University’s response to her complaint inadequate.

IV. CONCLUSION

Baged on the above, CCR concludes that the University did not subject Smdent A toa
sexually hostile environment in any educational program or achivity aperated by the
University, or fail o respond proreptly and appropriately epon reoeiving & complaint from
Student A allsging that she was sexoal herassed. Accordingly, OCR has determined that
there is insufficient evidence to conchude that the University subjected Student A to
diserimination based on sex as alleged. This concludes OCR's consideration of this
comuplaint,

We wish 1o thenk you and your staff for the cooperation and courtesy extended to OCR
during this case In particular, we wish fo thank My, John Dowling, Coumsel for the
University. If you have any questions regarding this matier, please contact Ms. Barbara
Wolkowitz, GCR Attorney, at (312) 730-1618,

Sincerely,

Dawn R. Matthias
Tearm Leader

Go: M. Johw Dowling



